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Mr. Justice Hughes 


An Upright and Fearless Public Servant 
BY THE EDITOR 


HE appointment by the Presi- 
dent of Governor Charles 
Evans Hughes of New York, 
to succeed Justice Brewer on 
the Supreme bench of the 


United States, is very general- 
ly and heartily approved. 


All classes and 
conditions of men subscribe to the wis- 
dom and fitness of the choice, and even 
those who have not been in sympathy 
with certain of Governor Hughes’s poli- 
cies admit that he brings to the Federal 
bench a splendid legal talent, a forceful 
energy, and an exalted honesty that unite 
to make him an ideal justice. 

We believe that nowhere in the United 
States is there a man to be found better 
fitted to serve upon the Supreme bench 
than Charles E. Hughes. He has the 
clear, calm mind of an ideal judge, and 
the quiet, firm devotion to principle of 
an ideal American citizen. Unaffected 
by either the thoughtless clamor of the 
mob or the secret and sinister influences 
that have so long infected our partisan 
politics, he has won the confidence of the 
people of the greatest state in the Union, 
without distinction of party or class. He 
has won this great esteem and confidence 
by conduct which is, in the best sense of 
the word, judicial. His natural tempera- 
ment, combined with his powers as a 
lawyer, will make him as great an inter- 
preter of the law, as he has shown him- 
self to be a great administrator. 


His Legal Ability. 


Governor Hughes is one of the most 
distinguished lawyers appointed to the 
Supreme bench in recent years. To the 
public his distinction rests upon his con- 
nection with the insurance investigation, 
which made him governor; but the pro- 
fession recognized on that occasion sim- 
ply the exhibition of qualities with which 
it had long been familiar. Charles E. 
Hughes was a name of no meaning to 
the laity, for its possessor had been im- 
mersed in a branch of the law which af- 
fords few opportunities for forensic dis- 
play. As a specialist in commercial law 
he had been brought into close relation 
with the bar of many cities. He often 
managed the “New York end” of cases 
which had relations to other communi- 
ties. In the consultations involved, his 
associates were always impressed by the 
clear rapidity with which he grasped an 
immense mass of details, and from it 
extracted the core on which a compli- 
cated case turned. 

But it would be unfortunate, indeed, if 
the Supreme Court were made up of men 
notable only for their deep knowledge 
of the law. The members of the Su- 
preme Court ought to be men who have 
rubbed elbows with other men sufficiently 
to have a wide view of life and its re- 
sponsibilities. Twice elected governor of 
New York, Mr. Hughes has had suffi- 
cient experience in public life fully to 
understand the interaction of social 
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forces and of conflicting interests. He 
has not been able to carry out in its en- 
tirety the program which he mapped out 
for his party in his state, but he has ac- 
complished much. 


His Political Reforms. 


Into his few years at Albany, Gover- 
nor Hughes has crowded many substan- 
tial reforms for the government of New 
York state. More than this, he has in- 
fused the office with a 
new spirit. He has 
shown himself a gover- 


Comment 


Mr. Justice Hughes has exalted the 
governorship and the service of the state. 
No lawyer can maintain hereafter that 
to take office as a matter of public duty 
will necessarily injure him professional- 
ly. He has set the standard of official 
integrity, fidelity, and courage so high 
that, whatever decadence may succeed 
his retirement, it can hardly again fall 
to the level that preceded his entrance 
upon public life. 

Effect of His Appointment. 


That so splendid a 
moral force, so rare an 
executive, and so unseltf- 


nor in deeds, as well as 
in name. At times he 
has appeared puritanic- 
al. But always he has 
stood for political right- 
eousness and _ political 
sanity. He has not hes- 


@ To me, a_ lawyer, the 
Supreme Court of the United 
States is the most sacred 
thing that we have in this 
government, and the appoint- 
ment of men to that bench 


ish a patriot, should be 
removed from the sphere 
of statesmanship, even 
by appointment to so ex- 
alted a position as the 
bench of our highest tri- 


itated to protect corpo- 
rations when they were 
entitled to protection, 
but he has ever held the 
rights and welfare of the 
whole people supreme. 


sacred 


He has forced a sweep- 
ing investigation of the 
corruption which was recently disclosed 
in the Republican party of his state— 


his own party. He routed the forces of 
organized politics, root and branch, and 
put men in office who served the people, 
and not any special interests. From the 
beginning of his administration, Gover- 
nor Hughes advocated the enactment of 
measures in the interest of the people. 
He compelled the enactment of his pub- 
lic service commission bill; he forced the 
passage of the anti-race-track gambling 
bill; he opposed the machine politicians 
at every turn, and when they essayed to 
block his legislation, he appealed to the 
people, and was re-elected. Since the 
commencement of his second term Gov- 
ernor Hughes has been fighting for a 
direct primary law, and for other meas- 
ures designed to eliminate “boss” domi- 
nation. In reliance upon his advice the 
New York assembly recently refused to 
ratify the income tax amendment to the 
Federal Constitution. 


is the highest 
function 
Executive has to perform. 


—President Taft. 


bunal, appears to be a 
severe blow to the move- 
ment for the reform of 
our political conditions. 
The judge is necessarily 
excluded from the arena. 
His voice may be heard 
occasionally, as was Jus- 
tice Brewer’s, in the 
forum or the pulpit, or on the platform. 
But when Governor Hughes takes his 
seat in Washington, a great educative 
force will be lost. That tremendous driv- 
ing power which, coupled with his down- 
right earnestness and sincerity, has twice 
convinced the state where its best inter- 
ests lay, together with his unusual execu- 
tive ability, will fall into disuse. The 
strongest force for reform—strongest 
because of wise radicalism allied with a 
judicial temperament—is now to go out 
of our workaday political life. 

It is well, however, to recall that John 
Marshall, before he became chief justice, 
was foreign minister, Secretary of War, 
and Secretary of State. Many in the 
Federalist party regarded him as the only 
man competent to wage equal battle with 
Jefferson, and they bewailed his with- 
drawal from political life. Yet it will be 
conceded that John Marshall did not only 
well for himself, but well for his coun- 


and most 
that the 























try, by becoming a judge, and embark- 
ing on thirty-four years of luminous 
service. Nothing will contribute more 
to the perpetuity of American institutions 
than wisdom on the Supreme Court 
bench during the next twenty years. We 
should not underestimate the value of 
the services Mr. Hughes can render as 
a member of that body. Questions of 
far-reaching moment, calling for another 
Marshall, are coming before the Court, 
and will continue to 
come before it,- testing 
our written Constitution 
as it has never been test- 
ed before. That the 
court needs vigorous, 
active personalities, men 
of sound judicial train- 
ing coupled with a clear 
understanding of the un- 
derlying political forces 
of the day, is undeniable. 


Growing Importance of 
Supreme Court. 


The excitement and publicity of politi- 
cal service must not blind us to the sol- 
emn truth that the most essential bul- 
wark of our liberties is the judiciary. It 
is there, above everything else, that poise, 
integrity, discernment, and high intellect 
must keep the Republic true to its past 
tradition and future destiny. The people 
have come to recognize where the final 
interpretation of true Democracy must 
lie. The Supreme Court of the United 
States is the one sure intrenchment of 
constitutional liberty as it is known in 
America. The composition of that court 
is of vastly greater moment than the 
choice of a President or of both houses 
of Congress. The rights of every citizen 
of the United States, expressed in the 
laws and Constitutions of the states and 
of the Federal Union, rest in the final 
analysis of our institutions, in the hands 
of the justices of the Supreme Court of 





@ | am delighted to be the 
means of bringing to that 
court such a man [| Gov. 
Hughes ], an able lawyer, a 
jurist, a statesman and admin- 


istrator, a man of affairs. 
His going upon the bench 
strengthens the court both in 
judicial ability and quality 
and in public confidence. 


—President Taft. 
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the United States. There is no escape 
from this conclusion. Upon the judicial 
intelligence, the calmness, the fearless- 
ness, and the personal honor of the men 
who constitute this tribunal, depend the 
future of law, liberty, and a government 
of laws in this country. 

Governor Hughes’s intimate familiar- 
ity with statutes governing commercial 
and industrial relations will stand him 
and the United States in good stead on 
the Supreme Court. 
More and more, year by 
year, the public service 
questions of the nation 
are made the subject of 
judicial definition. 
Whether we like it or 
not, the Federal judicial 
power is expanding, and 
the Supreme Court and 
its subordinate tribunals 
are becoming arbitral in 
industrial controversies. 
As Mr. Justice Hughes, 
without being radical, is 
progressive in his views 
of public supervision of 
public utilities, his participation in the 
deliberations of the Court will represent 
the newer school of legal thought, which 
weighs precedents with reference to the 
environment of times and conditions. 

Providence permitting, Charles E. 
Hughes will be a power in shaping Amer- 
ican institutions long after the President 
that named him has retired from public 
life, and the ephemeral questions that 
vex our political life have been settled or 
forgotten. He must have given due val- 
ue to such considerations when he made 
a personal financial sacrifice to accept the 
appointment. It is said on good authori- 
ty that he could have commanded yearly 
fees amounting to $75,000 by returning 
to private practice. To prefer, under 
such circumstances and from a sense of 
public duty, a judgeship paying but 
$12,500 per year, is characteristic of the 
man. 


Business Government for Cities 


BY BURDETT A, RICH 


REVOLUTION, or at least 

a rebellion, has been going 

on in many cities of this 

country during the last de- 

cade or more. Reform move- 

ments break out here and 
there, and win occasional victories. But 
these are usually temporary. Something 
more than spasmodic upheavals is needed, 
if we are to get any effective and lasting 
reformation. To overthrow a political 
organization by a popular uprising can 
be done only when the people are stirred 
in some extraordinary way, by fresh rev- 
elations of corruption or misgovernment. 
The evils that exist, the defects in our 
municipal charters and organizations, the 
incompetence or worse of city officials, 
and the possibility and prospect of secur- 
ing honest and efficient government, de- 
serve the earnest attention of every citi- 
zen. 

Is it true that our cities are in great 
need of political reform? Muck rakers 
can easily present the bad side of the con- 
ditions anywhere, even in the most tav- 
ored locality, in a way that would shock 
one who reads the account. Nations, 
communities, churches, human organiza- 
tions of any kind, and even the best of 
individual persons, have enough imper- 
fections to make a bad picture when 
those failings or defects alone are set 
out with vivid description, with no men- 
tion of anything good. The tendency to 
overstate and paint pictures in high col- 
ors, in which many reformers indulge, 
may often make us wonder how much 
real justice there is in the lurid stories 
of depravity and rottenness in our large 
cities. But the facts are beyond doubt. 
They are within the personal knowledge 
of multitudes of citizens. Our statesmen 
best qualified to judge confess that we 
have the worst governed cities in the 
world. Revelations of graft in one city 


after another have not only led to many 
convictions of boodler aldermen and their 
allies in plunder, but have shown that 
their corruption was part of a widespread 
and organized system. Ali Baba’s Forty 
Thieves, and other bands of historical or 
mythical robbers, were outlaws who 
fought with or fled from the officers of 
the law; but our modern bands of city 
plunderers have been officers themselves. 
It has been shown in city after city that 
a regular system of graft had been es- 
tablished, by which no ordinance, fran- 
chise, or other act that would be either 
valuable or injurious to anybody, could 
be passed without bribery. A vast sys- 
tem of levying tribute on saloons, dis- 
orderly houses, and every other law- 
breaking establishment, has yielded enor- 
mous sums of money to officials, high 
and low, for their own secret enrichment 
and the entrenchment of their political 
organization. The shame of the situation 
is almost universaHy recognized, yet 
nearly every city contends that the cor- 
ruption is mostly in other places. Good 
citizens, uncomfortably conscious that 
things are not right under the surface, re- 
fuse to believe that their own officials can 
possibly be as bad as those in other cities 
are proved to be. 

The men who govern a city, however 
good or bad its charter or system may be, 
must in large degree determine the qual- 
ity of its government. Are the men who 
make up the common councils, and fill the 
other responsible positions in our city 
governments, usually fitted by ability and 
character for such responsibility? Has 
their capacity been demonstrated in any 
large affairs of their own? Would they 
be trusted to deal with any private busi- 
ness of large magnitude? Let anyone take 
the list of aldermen, common councilmen, 
or other officers who decide most of the 
great questions of a city’s business, and 
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see how they individually rank among 
citizens of first-rate ability and charac- 
ter. The truth is that business affairs 
running to millions of dollars per year, 
questions of large public policy, matters 
of life, health, morals, and almost ev- 
erything that concerns the welfare of 
the people, are intrusted to bodies of men 
whose own business experience in many 
instances has been limited to such minor 
enterprises as a small shop or saloon. In- 
deed, no small share of these officials 
seek the office in order to supplement 
their meager incomes with a salary of a 
few hundred dollars. How many of them 
would be trusted as managers or direct- 
ors in private business enterprises of a 
magnitude even remotely approaching the 
affairs of a city? The conspicuously ob- 
vious fact is that the first requisite of en- 
lightened, efficient, and businesslike city 
government is to intrust the business to 
men of high character and exceptional 
ability. The question is how to get them. 

One of the obstacles in the way of city 
reform is the incapacity of officials, re- 
sulting from the policy of paying inade- 
quate salaries for positions of great re- 
sponsibility. Men fit to deal with the 
great responsibility, the far-reaching poli- 
cies, and immense financial affairs that 
come before city councils, must be ade- 
quately paid, else they cannot afford to 
serve. The niggardly economy which re- 
lies on getting aldermen to work for 
nothing, or for little, results in over- 
whelming losses, many of them con- 
cealed. To pay large salaries to a large 
number of aldermen or similar officials 
would, indeed, be expensive; but it is 
easy to choose between a large body of 
small men who work for a pittance and 
a small body of large men fairly paid. 
It is an imbecile policy to intrust these 
affairs to men who are mediocre or un- 
trustworthy. Adequate salaries can be 
easily paid, even at less expense, if the 
number of the city council is reduced. 

A small body of councilmen would be 
vastly more efficient than a large one. A 
board of directors of a great private 
business would be unworkable and pre- 
posterous if it were as large as an ordi- 
nary city council. It is equally preposter- 
ous for a city. The question is too plain 


to need argument. Added to this is the 
certainty that many members elected by 
wards will represent their wards instead 
of the city, and make the city council a 
hotbed of local and petty politics. 

The partisan division of a large part 
of the voters of a city, though this is 
becoming less, remains one of the im- 
portant obstacles to good government. 
Such division prevents the enlightened 
and public-spirited citizens from uniting, 
and permits self-seeking politicians of 
both parties to unite for their mutual in- 
terests. But independent voting in local 
affairs has now so greatly increased that 
even unanimous nominees of the dom- 
inant party may be overwhelmingly de- 
feated at the polls. 

The most serious barrier of all against 
any effective reform in a city govern- 
ment is the control of nominations and, 
to a large extent, of elections, by the op- 
eration of a great political organization 
governed by a boss. The boss of the 
dominant party is usually intrenched in 
power in a way and to an extent that the 
ordinary citizen very diuly realizes. A 
boss who for many years has controlled 
the nominations of his party and has 
therefore been, with few exceptions, the 
godfather of every judge on the bench, 
of every city official, of every subordi- 
nate clerk or employee in every city de- 
partment, including firemen and police, 
who has also been the dispenser of con- 
tracts for municipal supplies and jobs 
of work for the municipality, inevitably 
comes, in the course of time, to have a 
vast body of men bound to him by per- 
sonal favors. Almost invariably this ar- 
my of retainers is swelled by the entire 
mass of those saloon keepers, disorder- 
ly-house keepers, and all other classes of 
persons whose business is conducted in 
violation of law, and who know the value 
of the boss as a friend in time of trouble. 
Many support the boss from a sense of 
gratitude and loyalty for favors received. 
Nevertheless, the army at his command 
is an army of mercenaries. They stand 
by him for personal reasons; or, if they 
do so in the belief that it is best for the 
public, they do it under the bias of their 
personal relations to him. The great fact 
stands out that this army of the boss, 
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moving, not with banners and trumpets, 
or in uniform, but with no less precision 
and power, stands as a kind of imperium 
in imperto in every boss-governed city. 
In most elections the distinct character of 
this army is not very apparent, because 
its members are lost in the mass of other 
voters. But in the time of a rebellion 
against the boss, when unbiased voters 
almost unanimously march against him, 
and his host stands out by itself, it is a 
revelation to see the opposing array of 
men whose interests are bound to his. 
Only then does the public become aware 
that his so-called “organization” or ‘‘ma- 
chine” is a trained, powerful, and (ex- 
cept in some extraordinary upheaval) 
invincible army of voters. Any thought- 
ful person may well inquire whether hon- 
est and businesslike government conduct- 
ed for the public welfare alone can ever 
be secured so long as the boss can per- 
petuate such an army of mercenaries; 
that is, an army made up of those who, 
whether honest or dishonest, enlightened 
or otherwise, are bound to him primarily 
on the basis of personal interest because 
of favors received or expected. 

The remedies for the serious evils in 
city government are now receiving ex- 
traordinary attention. Greater interest 
among citizens in public affairs, and a 
clearer perception that partisanship is not 
needed, but is pernicious in municipal 
business, are making it possible to secure 
better conditions. One aggressive move- 
ment aims, by direct primaries, to nomi- 
nate men who represent the citizens, in- 
stead of the boss or political machine. 
Another aims at the simplification of elec- 
tions by adopting a short ballot, so that 
a voter may easily inform himself respect- 
ing each of the candidates for office, and 
vote intelligently. Another, akin to it, is 
the adoption of a commission form of 
government, which gives to the city some- 
thing similar to the board of: directors 
of a private corporation. These three 
allied movements offer much promise. 

The so-called commission form of city 
government originated in Galveston in 
1900, after its destruction by a tidal wave. 
It was an emergency measure. A board 
or commission of five was adopted, like 
a board of directors, to manage the city’s 


affairs. That commission has achieved 
such extraordinary success in managing 
great public improvements for the re- 
building of the city, and doing it with 
exceptional economy, that the system 
seems to be impregnably established. 
Nearly all other Texas cities of any size, 
taught by the example of Galveston, have 
adopted a similar government. Most of 
the cities of Kansas have followed the 
lead of Texas; and the same is true in 
lowa, led by Des Moines. Government 
by small boards or commissions has also 
been adopted in St. Joseph, Missouri, 
Memphis, Tennessee, Tacoma, Washing- 
ton, and many other cities in Colorado, 
California, North and South Dakota, Ida- 
ho, Oklahoma, and Massachusetts. The 
new government of Boston, Massachus- 
etts, belongs to the same general class, 
and Buffalo, New York, has voted by a 
large majority in favor of a similar sys- 
tem. The success of this kind of govern- 
ment seems to be fully established by the 
experience of many cities, though the 
largest city in which it has yet been tried 
is Boston, and there it has just begun. 
Many advantages of this new plan are 
claimed, and some of them seem clear. 
Ist. It is certain that citizens can vote 
more intelligently in choosing five men 
out of ten who are named on a ticket, 
than in choosing a large number of offi- 
cers of all grades out of the numerous 
names on the ordinary city ballot. 2d. 
A small body of men elected on a general 
city ticket will almost surely be the rep- 
resentatives of the city at large, and not 
of the wards in which they happen to re- 
side. 3d. The city can afford to pay 
much higher salaries to each of five men 
who compose its responsible government, 
than to each of the large number that 
compose the usual city government. 4th. 
Adequate salaries will make it possible 
for men of ability and fitness for the 
office to serve the city when called upon. 
5th. The domination of a political boss 
will be difficult when the city is gov- 
erned by a board of directors, especially 
if the nominations are made by direct 
vote, and when, as in Des Moines, the 
ballot is nonpartisan, and no nominations 
by political parties are allowed. 6th. 
Putting each city department entirely 
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into the hands of one member of the 
board makes the responsibility for any 
mismanagement or graft unmistakable. 
Under our present city governments, it 
is often impossible to trace the real re- 
sponsibility between various officials, each 
of whom blames the other. 

One conspicuous fact about the com- 
mission or board form of city govern- 
ment is in the substitution of appointment 
for election, in the case of all subordi- 
nates and minor officials. Some will fear 
that this power af appointment given to 
five elected officials may be too great, 
and may be used for favoritism and the 
creation of a political machine in their 
own interest. But when the officials are 
not elected on a party ticket or under 
party nominations, but may belong to a 
variety of political parties or factions, 
the probability that they can combine, if 
so disposed, and unitedly build up a po- 
litical machine, seems quite remote. The 
further fact is that each one, being re- 
sponsible for his own department of the 
government, is under the limelight of 
public observation to an extent far great- 
er than most city officials can be under 
the old system. He could hardly build 
up a very great machine in a single de- 
partment, and there would be great risk 
of exposure in the attempt. It seems cer- 
tain that, if political influence could be 
climinated, and appointments to city posi- 
tions made with the same intelligence and 
with the same single purpose to secure 
efficiency that are usual in a large private 
business, it would result in far greater 
efficiency and economy. People interest- 
ed may find the story of the experience 
of the city of Des Moines in this new 
form of government told at length in 
McClure’s Magazine for May. 

The initiative, the referendum, and the 
recall have been incorporated in the char- 
ter of some of the cities that have adopted 
the new plan of government. By the 
recall, 25 or some other specified per cent 
of the voters can demand a special elec- 
tion to put any member of the board out 
of office during his term, though a limit 
is placed on the frequency with which 
such elections can be demanded. The 
initiative allows 10 or some other per 
cent of the voters to demand a popular 


vote on measures which the board refuses 
to pass. The referendum allows such a 
per cent of the voters to call for a veto 
by popular vote of any measure which the 
board has passed. These are features 
which are to be judged separately, and 
do not necessarily constitute an integral 
part of the system of government by 
small board. 

Theories and expectations are so often 
misleading that we may well be skeptical 
of promising but untried schemes. but 
when great evils grow up under one sys- 
tem, we are justified in at least trying 
something else which promises better re- 
sults. Most people of sense are now 
ready to admit that cities should not be 
governed for the benefit of a political par- 
ty, much less of a political boss, but 
should be governed in a businesslike way 
for the sole benefit of the community it- 
self. One must be blind or brazen to 
contend that our cities have been gov- 
erned in a businesslike way, or that their 
governing officials have as a class been 
fit for such responsibilities, either in char- 
acter or business ability. Does anyone 
doubt that a small body of the best men 
of the city could manage its affairs with 
far greater economy and far better re- 
sults than has heretofore been done? 
Those who distrust the new plan may 
doubt whether such men could in fact 
be chosen, or whether the plan would not 
result in giving still greater power to 
men unfit to use it. But there seems good 
reason to believe that, under this new sys- 
tem of a small board chosen without par- 
tisan nomination, elected on the general 
citv ticket, with all interest centered in 
a few candidates, when adequate com- 
pensation makes it possible for able men 
to serve the city, we may greatly raise 
the grade of city officers. At any rate, 
the experience of from sixty to seventy 
cities since Galveston adopted govern- 
ment by commission in 1900 must be of 
the keenest interest to every citizen who 
desires greater honesty, economy, and 
efficiency in the government of our cities. 
If the experience of those cities does in 
fact demonstrate a great improvement in 
these particulars, a new epoch in munici- 
pal government has begun. 





Axt in 


Direct Examination 


BY FRANCIS L. WELLMAN 


Being a part of Chapter X from his remarkable book, entitled 


“ Day 
copyright 


in Court” or 


“The Subtle Arts of Great. Advocates,” 
1910, by the MacMillan Company, New York, and 


reprinted in CASE AND COMMENT by special permission of 


the author. 


S TO THE examination-in- 

chief of the advocate’s own 

Witnesses, of course it is im- 

possible, within the limits of 

one chapter, to give a sys- 

tematic and scientific exposi- 
tion of the entire subject. We must as- 
sume, therefore, that the advocate has 
become entirely familiar with the rules 
of evidence before entering upon the 
trial, and I must content myself with in- 
dicating some of the arts employed by 
great advocates, and making a few sug- 
gestions which my experience has im- 
pressed upon me as important to be kept 
in mind when conducting the examina- 
tion-in-chief. 


Skill Requisite in Direct Examination. 


The impression prevails quite gener- 
ally in the profession that the direct ex- 
amination of witnesses requires far less 
skill than the cross-examination. 

I am inclined not to agree with this 
view, and it is a matter of regret that so 
little attention is paid to the examination- 
in-chief, while many arts are exercised to 
produce effects in cross-examination. 

I presume this is owing largely to the 
fact that cross-examination is so much 
more engaging to the spectators, and its 
results are so much more quickly per- 
ceived by them. 

The subtle arts and consummate skill 
of an examination-in-chief are seldom 
apparent to the mere spectator, however 
it may be appreciated by the lawyers en- 
gaged in the case, who may be able to 
recognize with what ingenuity and tact 
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the desired facts have been elicited, anc 
the weak points suppressed or, at least, 
not clearly revealed. 

Is it not far easier to propound cross- 
questions which will put a man in an un- 
attractive position before an audience, 
than to so conduct his direct examination 
as to make him show himself to the 
greatest possible advantage ? 

Many an idle boy has broken painted 
windows, but no one but an Albert Durer 
could have made them. 


Presenting Testimony in Winning Way. 


If the direct examination is properly 
and skilfully conducted, the impression 
thus made by an honest witness is more 
lasting than any argument of counsel. 
The vivid story of a single witness told 
in a winning way will have a first impres- 
sion upon a juror’s mind that no elo- 
quence can efface. 

It is no easy matter for an advocate 
to get his own evidence properly before 
a court and jury. 

It is an important fact for him to 
remember that cases are often won or 
lost by the straightforward statements of 
the parties themselves, and the natural 
homely way they sometimes have of put- 
ting things. 

A builder was suing for extra work 
done on a dwelling. The defense was 
that everything had been paid for as 
originally contracted, but that much of 
the work had not been done according 
to agreement. An expert was called as 
defendant’s witness. He testified that 
the house was 6 inches lower than called 
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for by the specification ; that the windows 
were on weights instead of opening out 
like French windows on hinges, and that 
there were other material defects in 
workmanship. Item by item had to be 
carefully scrutinized. There was a chim- 
ney too short, a cornice defective, ete. 
The jurors were much worried and con- 
fused. Finally, defendant herself, an 
illiterate woman, took the witness stand 
in her own behalf. She knew nothing of 
books or architecture or plans, but “she 
was sure the plaintiff had made the house 
entirely contrary to his bargain, for he 
promised that the windows should reach 
clear to the floor. She remembered tell- 
ing the plaintiff, Mr. Walker, so, and 
explaining to him that, if they had a 
death in the family and wanted to take 
a coffin out on the porch, French win- 
dows would open like a door, and let it 
out without cramping it in a narrow hall, 
and bruising the edges of the coffin all 
up.” This graphic description settled the 
question with the jury, and the woman 
went away happy. 

One more instance will suffice to fix 
this important fact in the mind, and these 
anecdotes will serve not only as illustra- 
tions, but give a little refreshment from 
the more tiresome rules and suggestions 
for the advocate’s work. 

A German had fitted up a fine barber 
shop with mahogany sideboards, gilded 
mirrors, etc., and a tenant just above him 
had let the water basin run over during 
the night, causing the plaster to drop and 
spatter all over the new furniture in the 
barber shop below. 

When told about it the tenant made 
light of it, and when asked to make it 
good, he replied, “Oh, you go to hell.”’ 
Therefore the barber brought suit in a 
justice’s court before a jury. On the 
trial the barber was the only witness in 
his own behalf and stated to the jury 
with great candor what had been said by 
the tenant. When the lawyer prompted 
him by asking, “And what did you say ?” 
he replied, “I said, ‘I, vill not go to, hell, 
I vill go to law,’ ” and then rising to his 
feet he said, “und, shentlemen, dot vas 
schust so bad as to go to hell.” He won 
a fine verdict by saying the right thing 
in the right way. 


Art in Direct Examination 








Brevity, Clearness, and Simplicity. 


One of the first objects in the exam- 
ination of witnesses, both on direct and 
cross, should be brevity. By his opening 
speech the advocate has clearly defined 
the issues between himself and his oppo- 
nent. In his examination of the wit- 
nesses it should be his effort to adhere 
as closely as possible to these issues. 

It is in this part of his work that the 
superior talent of the good trial lawyer in 
modern times is the most strikingly dis- 
played. Cases take entirely too long to 
try, and the issues thereby get needlessly 
confused. 

Modern trials should be conducted 
more as a matter of business,the one 
object being to ascertain the truth of the 
matter in controversy and in the short- 
est time possible, and not to display the 
talents of the lawyers on one side or the 
other. 

The advocate should select and arrange 
his evidence so that the development of 
his case will be interesting to his hear- 
ers. He should strive to keep the jury 
ever alert. He should remember that 
nowadays cases are practically won as 
they go along, and not by the arguments 
of counsel after the testimony is com- 
pleted. 

There is a great fascination for jurors 
in a well-planned trial that leads them 
to constant discovery of new facts as if 
they were developed almost unawares. 

The jury should be made to feel that 
the advocate at least believes in his own 
case. 

He should speak clearly and distinctly, 
mindful that he is engaged in a matter 
of importance, and let his art conceal art. 

I am inclined to put clearness, simplic- 
ity, and brevity before everything else 
in the conduct of a case in court, includ- 
ing the examinations of witnesses and 
the attempt to keep the salient facts ever 
prominent before the jury. 

An advocate should always use the 
simplest language possible. It is better 
understood both by his witnesses and his 
jury. 
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Necessity of Self-Possession. 

He should preserve ever a calm, cool, 
deliberate, self-possessed, dignified de- 
meanor. Calmness is shown by not 
growing petulant over little defects, in a 
kindly and courteous behavior toward 
witnesses, and in a quiet dignity which 
gives the idea of reserve force. 

Any nervousness or petulance is imme- 
diately noticed by the jury, and is apt 
to embarrass and disquiet his witness as 
well. 

He should convey to his witness the 
impression that he is strong enough to 
prevent him from stumbling or falling. 
This confidence is created by the manner 
and demeanor of the advocate, by the 
form in which he frames his questions, 
and the manner in which he asks them. 

One mind communicates to another its 
feelings and emotions, and there is with- 
out doubt a well-defined wireless teleg- 
raphy going on all the time between a 
skilful examiner and his witness. 


Overcoming Embarrassment of Witness. 
The very first thing that should be 
done is to put his witness at ease. 


If he 
wants to realize the embarrassment of a 
witness as he mounts the witness stand, 
let an advocate step up there (in imag- 
ination) for a moment himself, sit down, 
and look into the “‘sea of upturned faces,” 
—the three or four hundred strange eyes, 
eager with curiosity, that are gazing into 
his own. 

Few witnesses can fail to experience 
embarrassment, even trepidation, under 
such circumstances; and at the start it 
is extremely difficult for them to collect 
their thoughts and give their evidence in 
a natural way, and not become confused 
and contradict themselves. 

What wonder that a witness, however 
truthful and intelligent, should take the 
oath as a witness with trepidation, akin 
to fear,—especially when he discovers the 
opposing counsel ready to cross-examine 
him as a hostile witness and turn his evi- 
dence to ridicule, if possible, or to his 
own discredit. 

A man who has presided over many 
trials, Chief Justice Burke, having been 
summoned as a witness, said to one of 
his friends: “The character of a witness 
is new to me, Philips; I am familiar with 
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nothing here. The matter on which I 
came is most important; I need all my 
self-possession, and yet I protest to you 
I have only one idea, and that is, Lord 
Brougham cross-examining me.” 

Many may remember the almost his- 
toric reply of Henry Ward Beecher in 
the Tilden-Beecher Case, when William 
Fullerton, who was cross-examining him, 
shouted at him, “Why don’t you answer 
my question?” “Because I am afraid of 
you,” replied Beecher. 

How can the advocate best overcome 
this embarrassment on the part of his 
witnesses ? 

Each witness should be properly intro- 
duced to the jury. It is during this in- 
troduction that the witness can be made 
to feel the gentle hand of the rein. 

A few simple, unimportant questions 
should be put in a modulated, reassuring 
tone of voice. The witness sees that the 
advocate is at his ease and takes courage. 

“You said your name was John Doe, 
I believe?” 

“You live on 14th street, do you not?” 

“What number, if you please?” 

This is simple enough, and the witness, 
almost without any thought, replies, “No. 
314.” 

Q. “How long have you lived in the 
one house ?”’ 

A. “Fifteen years.” 

Q. “And with your wife and chil- 
dren ?” 

os Se 

©. “You are in the manufacturing 
business, I believe ?” 

a. oo 

Q. “What position do you hold?” 

A. “General manager.” 

©. “How long have you been em- 
ployed there?” 

A. “Twenty years.” 

©. “Then you must have started as an 
apprentice ?” 

A. “I did, at the workbench.” 

©. “And were gradually promoted ?” 

A. “Yes; I became foreman of the 
shop and then superintendent of the fac- 
tory.” 

The witness is at ease—even rather 
proud of himself. The jury think well 
of him. ‘The advocate can now safely 
proceed to the important work he has 
in hand. 
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Illustration of Unskilful Examination. 


Contrast this style of examination with 
the less orderly system, which is so prev- 
alent in our courts. 

Examiner (in loud, harsh voice): 
“What is your name, Madam?” 

Witness (timidly) : “Mary Jones.” 

Lawyer: “Can’t hear you; please speak 
louder.” 

Court interferes: “Madam, you must 
speak loud enough for that gentleman 
over there (pointing to the twelfth ju- 
ror) to hear you.” 

(Witness looks at the twelve staring 
men and becomes even more embar- 
rassed. ) 

Lawyer: “Where do you reside?’ 

(W itness doesn’t “reside” adi 
that she knows of. So the court helps 
out with the suggestion, “Ask her where 
she lives.” ) 

Witness (almost inaudibly): “14th 
street.” 

Lawyer: “Please speak up.” 

(Court officer now takes a hand and 
shouts in her ear, “Speak louder, Mad- 
am.” 

Lawyer: “Do you live on the East 
side ?” 

Witness (embarrassed) nods her head. 

Now, the stenographer can’t hear her 
or see her nod, so he addresses her and 
asks her to please speak her answers, 
as he is writing and can’t see her if she 
shakes her head. 

This completes the confusion of the 
witness for she suddenly realizes that 
everything she says, and even every nod 
of her head, is being recorded by some- 
body. 

Lawyer: “Are you acquainted with 
the plaintiff?” 

(Witness hesitates and can’t answer. 
She has never been in court before, 
and doesn’t know plaintiff from defend- 
ant, even if she was “acquainted” with 
either one of them.) 

Lawyer (with ray of intelligence) : 
“Do you know your next-door neighbor, 
Mrs. Smith, who is sitting at the table 
by my side?” 


This elicits a ready, “Yes, sir.” 
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Then the counsel dives right at the 
heart of his case. 

Q. “Do you remember the 5th of No- 
vember, 1905 ?” 

This completely upsets the witness. 
She cannot, in all probability, even re- 
member the day of the month she is tes- 
tifying in, much less the 5th of Novem- 
ber, 1905, though she may remember all 
about the occurrences of that day. 

If trying to get at the date of her 
birth, the lawyer might just as well ask 
her, “Do you remember the 5th of June, 
1875? ’ (the day she was born), and yet 
this inquiry of a witness—w hether she 
remembers a certain day—is one of the 
most common of the many errors com- 
mitted almost daily in our courts. 

By this time our lady witness, under 
such a style of examination, has be- 
come completely discredited with the ju- 
ry by her apparent stupidity, and little 
credit will be given to anything she may 
afterwards say. And all through the 
fault of the lawyer conducting her ex- 
amination. 


Proper Method of Conducting Examination. 


Imagine this same witness taken in 
hand by an experienced advocate, and 
again note the contrast. 

This time the advocate takes his stand 
at the further end of the jury box. The 
witness, answering from such a distance, 
naturally raises her voice without having 
her attention distracted by a command 
to do so. 

Q. “I-believe you said you name was 
Mary Jones?” 

= "Yes sir.” 

“And you live at No. 16 East 14th 
ane 

Z "es sir.” 

“How long have you known this 
uk sitting by my side, Mrs. Smith, the 
plaintiff in the case?’ 

A. The answer comes readily enough, 
“Some ten years.”’ 

Q. “Do you remember some years ago 
being at her house when there was a 
conversation about an accident that had 
occurred the night before, in front of her 
house ?” 

A Tear 
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©. “I don’t suppose you remember the 
date of that conversation, but can you 
remember about what year it was?” 

A. The witness answers naturally: 
“About three years ago.” 

Q. “And in the fall of the vear?” 

A. “Yes.” 

©. “Who was there besides yourself ?” 
—and the witness will now, likely 
enough, go on and remember minutely 
the whole occurrence. 

Such questions as these would now 
naturally follow : 

“State to the jury what occurred?” 
“State what next occurred?” “What 
was said, if anything?’ - “What was 
done?” “Go on and tell the jury in your 
own words what happened in your pres- 
ence.” 

As soon as the witness gets thoroughly 
at ease and started, the fewer interrup- 
tions, the better. He should be permit- 
ted to tell his own story as far as pos- 
sible, but the advocate should always 
register in his own mind the important 
facts. and see that they are all clearly 
brought out. 

Thus, it can readily be seen how his 
thorough preparation for trial, and his 
intimate knowledge of his case and of 
his witnesses, which we have already dis- 
cussed, will now come to his assistance. 

The advocate should always be on the 
alert to restrain his own witness if he 
wanders from his subject, and not wait 
for him to be rebuked by the court, for 
this may entirely disconcert his witness. 
If, however, such rebuke comes, as it not 
infrequently does, a few simple common- 
place questions will allow him to recover 
from his embarrassment, and continue 
with his story. 

The advocate should avoid technical 
terms, as well as long, fine, or high- 
sounding words. These only confuse the 
witness and distract the attention of the 
jury from the story he is wresting from 
the witness. 

The more neatly a question is put, the 
better, for it has to be understood not 
only by the witness, but by the jury as 
well. 


Handling Different Types of Witnesses. 

It will be necessary for the advocate 
to train himself to handle his own wit- 
nesses of various kinds, such as the stu- 
pid witness, the diffident witness, and, 
hardest of all, the overzealous one,—the 
witness who insists upon proving too 
much. Here is a type of man he is bound 
to hold in check. He should never let 
him tell his own story, for the witness 
will thereby usually prepare himself for 
slaughter at the hands of the cross-ex- 
aminer. The effort should be to keep 
such a witness well to the point, and com- 
pel him to answer only such questions 
as are asked. An old lawyer’s advice 
in regard to this kind of a witness is to 
“get rid of him as soon as possible.” 


Stupid Witnesses. 


A stupid witness will require all an ad- 
vocate’s patience and good temper. 

Some witnesses are not capable of a 
train of thought on any subject. They 
can observe no order of events whatso- 
ever, and their ideas are confused even 
as to time. All that can be done with 
such witnesses is to direct them simply 
to answer the questions put to them, and 
then confine the questions to the isolated 
facts it is desired to show by them. A 
display of anger to such a witness only 
adds to his confusion. He should be en- 
couraged by looks and expressions of ap- 
proval. Questions should be framed to 
meet his difficulties. By observing his 
answers, and with a little ingenuity, an 
advocate can readily frame questions to 
fall in with his degree of intelligence. 

Judge Jeffries once mistook one of 
these apparently stupid witnesses, and, 
having taken quite a dislike to the man 
(who had been testifying in his court, 
and who happened to have a very long 
beard), finally broke out with the remark 
that, if his conscience was as long as his 
beard, he must have a very vacillating 
one; to which the witness quickly replied : 
“My lord, if you measure consciences 
by beards, you have none at all.” 


TO BE COMPLETED IN JULY NUMBER 
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The Necessity of 2 
Uniform Legislation 


The views of several legal authors and eminent junsts on this 
important subject are here presented. The two succeeding 


articles deal with phases of this question.—Editonal Note. 


By 
Wilham 
om 
Snyder 


By 
Wilham 
Schofield 


By 
Hon. Everett 
P. 
Wheeler 


By 
Leonard 
A. 


Jones 


By 
Hon. Alton 
B. 
Parker 


Uniform legislation is an ideal conception. It is the 
subjective point sought by all who have given any 
thought to the subject of law reform. . . . | believe 
that a degree of harmony may be attained. | am_ con- 
vinced also that this can be done without trenching to any 
considerable extent upon the domain of state legislation. 


Uniformity of law in the several states gains new 
importance when viewed as a means of upholding the 
state courts as against the Federal courts, and of preserv- 
ing the just balance between the Federal government 
and the government of the states. 


Our imperfect system of law, unsuited to a commercial 
people, who buy and sell, make contracts and engage in 
business of all kinds, without regard to state boundary 
lines, can but fetter trade if the laws of the several states 
differ in fixing the liabilities of the contracting parties. . . . 
The demand is for unification of the law and this must 
be brought about by uniform enactments in the several 
states. 


Conflicting laws tend to hinder interstate trade, to 
render contracts uncertain, and to occasion needless 
litigation. This diversity of law is a serious impediment 
to the prosperity of the country. 


We do not aim at absolute uniformity of law through- 
out the states, but a wise and conservative uniformity. 
There is danger in pressing uniformity to extreme 
lengths. There are diversities of climate, of production, 
of tradition, of heredity, of population, of pursuits, among 
the people of our several Commonwealths which should 
be generally respected. 





Judge Gibbons’ Proposed 


Amendment 


A Plan to Promote Uniform Legislation 


HE proposed amendment to the 

Constitution of the United 

States, drawn by Judge John 

Gibbons of the circuit court 

of Cook county, Illinois, and 

introduced in the House of 
Representatives by Congressman Martin 
B. Madden, directs investigation to a 
comparatively new field of research, and 
is sufficiently broad and practical to meet 
the most crying evils of the time. 


Provisions of Proposed Amendment. 


By the terms of the amendment Con- 
gress would be empowered, concurrent 
with the legislatures of the several states, 
to provide by law for the punishment of 
kidnapping, pandering, bigamy, polyg- 
amy, and conspiracy in restraint of 
trade; to provide respecting the liability 
of employers for injuries to employees, 
and for the adjustment by arbitration or 
otherwise of controversies and differences 
between capital and labor, and the regu- 
lation or prevention of child labor; to 
provide by law that the right of the peo- 
ple to the free exercise of religion shall 
not be denied or abridged by any state; 
to provide that no state shall place any 
person twice in jeopardy of life or limb 
for the same offense, nor compel a per- 
son in any criminal case to be a witness 
against himself, nor deprive any person 
of life, liberty, or property without due 
process of law, nor take nor damage pri- 
vate property for public use without just 
compensation; to make laws respecting 
the conservation and regulation of water 
power, forests, minerals, and other natu- 
ral resources; also, respecting commer- 
cial paper, insurance income and _ in- 
heritance taxes, marriage, divorce, and 
alimony, which laws shall be of a general 
nature, and uniform in_ operation 
throughout the United States; and that 
all state laws respecting such subjects 
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shall conform thereto. It is further pro- 
posed that the proceeds of the income and 
inheritance taxes shall be retained by the 
states, respectively, wherein they are col- 
lected, save in the event of war or other 
great emergency, when they shall be ap- 
propriated and added to the resources of 
the United States for such limited periods 
as Congress shall direct. 

This plan offers effectual means of en- 
abling the Federal government to supple- 
ment the states in suppressing crime and 
protecting citizens in the exercise of their 
absolute rights of life, liberty, and prop- 
erty. It is especially desirable as tending 
to assure certainty and uniformity in 
numberless cases where we have to-day 
among the states simply doubt, confu- 
sion, and bewilderment. It is to be great- 
ly regretted, from this point of view, that 
the amendment has so little chance of 
being enacted into the fundamental law. 


Control of Trusts. 


Judge Gibbons has made an able and 
convincing statement in support of his 
amendment, from which we quote: “It 
is well-known that attempts are often 
made by the United States to destroy 
or curb the baneful influences of trusts, 
under what is known as the ‘Sherman 
anti-trust act,’ but the power of the Unit- 
ed States under this act is necessarily 
circumscribed and limited, because the 
power to enact such a law is supposed 
to exist, if at all, under the interstate 
commerce clause of the Constitution. In 
fact, the power of the United States is 
so circumscribed and limited by the Fed- 
eral Constitution that it is asserted by 
high authority that it has no power to 
control or conserve the water power, ex- 
cept for navigable purposes, or to pro- 
tect or conserve the forests, minerals, 
and other resources of the Union, be- 
cause they are state rights.” 
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Protection of Immigrants. 


“It appears from reliable statistics that 
in less than two years, over 2,161 inno- 
cent and defenseless immigrant girls have 
disappeared,—having been lured to their 
ruin by kidnappers or panders. It is 
not a national disgrace that the United 
States has no power to prosecute the 
offenders? The United States has pow- 
er to guard a consignment of cattle or 
other commodity under the interstate 
commerce clause of the Constitution, but 
human beings, as such, are not commer- 
cial commodities (New York v. Miln, 11 
Pet. 102, 9 L. ed. 648); after the pas- 
sengers embark from the vessel and min- 
gle with the people, if undesirable, dis- 
eased, or dependent, the United States 
may deport them, but in other respects 
the national government has no further 
control over them. United States v. 
Coombs, 12 Pet. 72, 9 L. ed. 1004; Kel- 
ler v. United States, 213 U. S. 138, 53 
L. ed. 737, 29 Sup. Ct. Rep. 470.” 


Conservation of Resources. 


“Under the proposed amendment the 
Federal government would have ample 
power to deal with all subjects specified 
herein, and while it would not have pow- 
er, except by purchase or condemnation, 
to assert ownership to the property in 
natural resources, such as water power, 
forests, minerals, and the like, not owned 
by the United States, it would have ample 
authority to conserve and protect them 
for the whole people by the making and 
enforcing of uniform laws applicable to 
every state of the Union, which cannot 
now be done.” 


Commercial Paper, Insurance, and Divorce. 


“The law concerning commercial 
paper, insurance, and other matters, 
which, in the nature of things, canriot be 
confined to any particular state, should 
be the same in Maine and California, the 
Dakotas and Carolinas; and in view of 
the many divorce irregularities which 
have recently arisen in certain states, it 


is time that the Congress of the United 
States, in the interest of good govern- 
ment and morality, and for the protection 
of the home and family, should have pow- 
er to legislate on these subjects. The 
scandals incident to the prccurement of 
fraudulent divorces in recent years have 


‘shocked the moral sense of the Ameri- 


can people, trained by long generations 
of respect for law and liberty, religion 
and morality, and Congress should be 
empowered to prevent the further possi- 
bility of such scandals as far as it is 
possible to do so by legislation.” 


Income and Inheritance Taxes. 


“T earnestly contend that income and 
inheritance taxes should belong to the 
state in which the possessor of the wealth 
from which it is derived has his resi- 
dence, except in the event of war or 
other great emergency as declared by 
Congress, when these should be appro- 
priated and added to the national re- 
sources for such limited periods as Con- 
gress may direct. It is evident that these 
taxes should be uniform throughout the 
United States, so that men of wealth will 
not seek to change their places of resi- 
dence, in order to secure any more favor- 
able taxation on these subjects, in one 
state than in another. . . .” 


Labor Controversies. 


“The states and Federal government 
should have ample power to curb or 
crush trusts, to prevent lockouts, and pro- 
hibit strikes. This can be done by wise 
and comprehensive laws applicable to all 
disputes, controversies, and differences 
which arise between labor and capital. 
The arrogant money barons and the opin- 
ionated labor bosses must be given to 
understand that this is a government of 
law and reason, which cannot be awed by 
the power of wealth or the force of num- 
bers, and that the methods of feudal ages 
will not be tolerated therein; that both 
sides must submit their grievances to the 
arbitrament of impartial tribunals whose 
proceedings are controlled by just and 
equal laws.” 
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Stare Decisis. 


“Under the present Constitution, in- 
cluding its Amendments, there is no ade- 
quate power in Congress to legislate con- 
cerning any of the subjects specified in 
this proposed amendment. To the hon- 
or and glory of the Supreme Court of 
the United States, be it said that the doc- 
trine of stare decisis is there observed 
and followed. When that court decides 
a constitutional question, even by a bare 
majority, its decision is fixed and stable 
until changed by legislation or constitu- 
tional amendment. By reason of this fact, 
if for no other cause, that court deserves 
and has gained the respect and admira- 
tion of the whole civilized world. 


Interstate and International Problems. 


‘The states are no longer capable of 
grappling with and solving the great in 
terstate transportation problems, and the 
many grave international questions, and 
those which have arisen as incidents 
thereto, which now confront us as a peo- 
ple. The states are and must remain in- 
destructible forever, and so far as it con- 
cerns their fiscal and prudential affairs, 
and matters pertaining to health, morals, 
and police, the states must continue in the 
future as in the past, to exercise supreme 
power so long as that power does not 
conflict with the national Constitution.” 


“Our destiny as a nation is onward and 
upward, and it would be dangerous, im- 
politic, and unwise for the states to in- 
terfere in interstate matters or interna- 
tional affairs. Hence the apprehension of 
certain alarmists, to the effect that the 
nation is usurping the powers of the 
state, is without any real foundation, be- 
cause the powers now assumed by the 
nation, hitherto supposed to be reserved 
to the states, are simply an outgrowth of 
conditions which have arisen from cir- 
cumstances beyond the conception or con- 
templation of the Fathers of the Repub- 
lic. Duties have been cast upon the na- 
tion arising from the exigencies of the 
times (as incidents of the Spanish War), 
which she neither can evade nor ignore. 
This does not mean usurpation of the 
rights enjoyed by the states. It simply 
means the logical development of nation- 
al life, the progress of events, the trend 
of empire. -Lofty statesmanship and for- 
tuitous circumstances have placed us 
upon the crest of the flowing tide of ex- 
pansion and national greatness. We 
must continue to strive onward and up- 
ward, or wait for the ebbing tide to drift 
backward and downward. We cannot 
remain stationary. The onward march 
of the nation leaves far behind the inac- 
tive and unprogressive. There is no 
place in the life of individual or nation 
not plainly to be classified as retrogres- 
s10n or pre 2TeSS. 


The argument for greater legal unity lies in the 


national unity. 


Our people to-day in their business, 


contractual, and commercial relations are one people. 


They are one in a unity such as never before existed 


in this or any other great country.— Am. Bar Asso. 


Rep. 1891. 











Uniform Divorce Legislation 


BY HENRY C. SPURR 


VERY state in the United 

States, except South Carolina. 

has passed laws providing for 

the granting of absolute di- 

vorces, and Congress has au- 

thorized the granting of di- 

vorces in the District of Columbia and 

in all the territories and possessions of 

the United States except the Philippine 

islands and Guam. The causes or 

grounds for absolute divorce in the dif- 

ferent states and territories of the Unit- 

ed States vary from the one cause of 

adultery in New York and the District 

of Columbia to as many as sixteen 

grounds and causes, any one of which. 

proven, will entitle one to an absolute 

divorce in some of the other states of 

the Union, says Joseph Mitchell Dono- 

van, the author of a text-book on “Mar- 
riage and Divorce.” 


Maladministration of Divorce Laws. 


It is needless to say that, owing to the 
diversity of these statutes, and the facili- 
ty with which decrees may be obtained 
in some jurisdictions, great abuses and 
scandals have sprung up in the adminis- 
tration of the divorce laws. Among the 
evils mentioned in a recent address by 
the Hon. Walter Bordwell, one of the 
judges of the superior court of Los An- 
geles county, California, are: Pretended 
service of process, with return regular 
on its face, but false in fact: perjury and 
subornation of perjury: collusion be- 
tween husband and wife. both desiring 
a divorce, though no legitimate cause ex- 
ists; bribery and intimidation by one de- 
siring the decree from the other, to make 
no defense, in cases without legal merit: 
coercion by the offending spouse of the 
other to institute the action against her 
will; the commencement of another 
tion after a denial of the decree on 


ac- 


the 
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same grounds; and the hiring of some- 
one to impersonate the defendant for the 
purpose of receiving service, and to de- 
ceive the officer making the return. 


Uniform Legislation as Remedy. 


Among the many remedies suggested 
for these evils and offenses, is uniform 
divorce legislation. This. in fact, seems 
to be the most popular cure mentioned 
for the scandals attending the administra- 
tion of the divorce laws. Assuming that 
uniform legislation would do away with 
some of these abuses, as it undoubtedly 
would, it is nevertheless a serious ques- 
tion whether such a remedy is practicable 
or even wise. 

Laying aside the religious view as to 
the indissolubility of the marriage tie, 
and considering marriage as a civil con- 
tract, as it is deemed to be in law. why 
is it that this contract cannot be set aside 
like ordinary contracts, if both parties 
agree, or if either party violates any of 
the terms of the agreement? It is, of 
course, because society has a vital inter- 
est in maintaining the integrity of the 
domestic relation ; because the welfare of 
the state is believed to be founded upon 
the welfare of the family; and also be- 
cause it is deemed to be to the interest 
of the state to see that parents, and not 
the state, support the children. To main- 
tain the family and to prevent illegiti- 
mate children from becoming a burden 
upon the state has always been the great 
problem, and the religious views as well 
as the civil views as to the expediency 
of divorce are without question nothing 
more than the result of policies which 
have been developed in an earnest en- 
deavor to solve this question in the best 
way. The varying laws of the states are 
but an expression of the policies of the 
peoples of those states on this question. 
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Divergent Laws Due to Conflicting Policies. 


In South Carolina, for example, ab- 
solute divorces are not permitted. This 
is the result of a policy due to the belief 
that the family must be preserved at all 
hazards, although it may impose upon an 
innocent husband the duty of supporting 
children that may not be his, though 
born in wedlock. New York state does 
not believe it is wise to go as far as 
this. Sir George Lewis, an eminent law- 
yer, in speaking of the English divorce 
laws is quoted as saying: “I think that 
misconduct should be a ground for di- 
vorce for either party. If the husband 
commits misconduct the wife should be 
entitled to divorce, in the same way that 
the husband is entitled to divorce if the 
wife commits misconduct. I see no rea- 
son why there should be any difference 
between husband and wife before the 
law.” 

That there should be any question 
about this may strike the American read- 
er as peculiar, but the reason for such a 
law probably is that the offense of the 
woman is considered greater, in that she 
not only violates the marriage vow, but 
in addition thereto is likely to impose 
upon her husband the burden of another’s 
offspring; therefore, she is guilty of a 
double wrong while her husband can 
wrong her only in the violation of the 
marriage vow. Such a law may not be 
the result of a wise policy, but it is the 
result of a well-defined policy, not mere 
caprice, and it is a policy not wholly with- 
out reason or justice. 

An illustration of the extreme solici- 
tude of the state to avoid the care of 
illegitimate children is to be found in 
the merciless punishment that is visited 
upon unmarried women for sexual mis- 
conduct. So long, universal, and severe 
has been the condemnation of her wrong 
in this respect that it is well-known that 
it is extremely difficult for a woman who 
has once fallen to live down her shame, 
while the man is more readily forgiven 
and the offense more easily forgotten. 
By no hands has the punishment been 
more relentlessly inflicted than by those 
of her own sex. This is, of course, a 


great injustice to the woman, but no 
such ancient and universal custom has 
arisen without good reason; and there is 
a reason for this custom, unjust as it 
may be. It cannot be explained on the 
theory of the inferior position that wom- 
en once occupied in society. It owes its 
origin, probably, to the necessity of deal- 
ing vigorously with the evil of illegiti- 
mate children, and the punishment has 
been made most severe, by necessity, up- 
on the one whose guilt is the more sus- 
ceptible of certain proof. 

The desire of the state to protect the 
family has led New York to make adul- 
tery the only cause for absolute divorce. 
Other states have said that, while the 
welfare of society depends upon the fam- 
ily, it must be a happy family, and there- 
fore many other causes have been deemed 
sufficient for a decree. Last April a New 
York woman was granted a divorce in 
Nevada. After telling for an hour a 
story of inhuman treatment, the judge 
asked : 

“Are the wives of New York men 
compelled to submit to such beatings and 
inhuman treatment from their husbands 
without any recourse to the divorce laws 
of that state?” 

“Many of them do it,” replied the 
plaintiff, “I had to come here for relief.” 

“Well,” said the court, “you certainly 
can have a decree here, and it is so or- 
dered.” 

No attempt will be made here to dis- 
cuss the question whether a liberal or 
a stringent divorce law is the better poli- 
cy. These illustrations are mentioned 
only to show that the divergent laws are 
the result of deep-seated policies adopted 
in dealing with a problem which has per- 
plexed many peoples since the beginning 
of civilization. It would be easy enough 
to get uniform laws if there were a set- 
tled policy on this question, but it is 
doubtful whether many of the states 
would yield much to secure this end. 


Practicability of Uniform Divorce Law. 


Chief Justice Cullen of the New York 
court of appeals not long ago said that 
a uniform divorce law would be a bad 
law from the New York point of view. 










Probably a uniform law would also be 
deemed a bad law from the Nevada point 
of view. Justice Cullen thinks that what 
is needed is not a uniform divorce law, 
but a uniform divorce procedure. He 
thinks the former impracticable, but the 
latter entirely feasible. He says that it 
is only necessary that each state shall 
prohibit the exercise of any jurisdiction 
by its courts to grant divorce except 
in cases where the marriage took 
place or the defendant was served within 
the state. But tliis is only aimed at fraud- 
ulent divorces. If a New York man, for 
example, desired in good faith to make 
his home in a western state where di- 
vorces are granted on the ground of de- 
sertion, and his wife refused to go with 
him, and he nevertheless took up his 
abode there, bought a farm and worked 
it, and intended to stay there, why should 
he not be granted a divorce upon service 
by publication, if it is the policy of the 
state to have him establish a family 
there? A large part of the evils result- 
ing from the administration of the pres- 
ent laws is due to fraud and perjury, 
and this no legislation, uniform or other- 
wise, can prevent. The only way these 
evils can in any manner be mitigated is 
by a faithful and honest vigilant admin- 
istration of the laws by the courts. 


A Dramatic View. 


A recent play entitled “A Man’s a 
Man,” presented by Henry B. Harris, is 
a dramatization of two famous divorce 
trials, and is designed to show the neces- 
sity of a national divorce law in order 
to prevent men of wealth from procuring 
easy divorces under the present laws, and 
in order to prohibit them from obtaining 
state legislation on the subject to suit 


Uniform Divorce Legislation 





To make a uniform law successful there 
must be uniformity in legislation, uniformity in 
amending the law, when it becomes necessary 
to amend it, and uniformity in the decisions 


under it.—Amasa N. Eaton. 
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their convenience, and by means of which 
they might successively acquire and cast 
off as many wives as Henry VIII.; but 
since they cannot be made moral by leg- 
islation, it is quite likely that such men, 
if so disposed, would find a way to evade 
any uniform legislation that might be 
devised. 


Under King Charles. 


There was once a law in England, 
“That all women of whatever age, rank, 
profession, or degree, whether virgins, 
maids, or widows, that shall, from and 
after the passage of this act, impose upon 
or betray into matrimony any of His 
Majesty’s male subjects by scents, paints, 
cosmetics, washes, artificial teeth, false 
hair, Spanish wool, iron stays, hoops, 
high-heeled shoes, or bolstered hips, shall 
incur the penalty of the laws now in force 
against witchcraft, sorcery, and such like 
misdemeanors, and the marriage, upon 
conviction, shall stand null and void.” 

It is not likely that this law ever en- 
tirely protected the guileless representa- 
tives of the so-called sterner sex from 
the tender snares of fair maidens,—and 
certainly not from the machinations of 
“widders,” as the case of the elder Mr. 
Weller amply shows. It is too much to 
expect that the evils arising from the ad- 
ministration of the present divorce laws 
would entirely disappear upon the pass- 
age of a uniform national divorce law. 
Some of our states compare in size or 
population with foreign nations. Why 
should not these states work out this 
problem in a way deemed most beneficial 
to the welfare of their own people? 
Great as are the evils of fraud and per- 
jury, they are not to be compared with 
the evils attendant upon illegitimacy. 









Lord Halsbury, England’s 
Grand Old Man 


BY THE EDITOR 





= 

N a speech at Lincoln’s Inn, Hon. 
Joseph H. Choate thus addressed 
Lord Halsbury: “He is the very 
incarnation of perennial youth. 
Time, like an ever-rolling stream, 
bears all its sons away, but the lord 
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chancellor seems to stem the tide of time. 
Instead of retreating like the rest of us 
before its advancing waves, he is actually 
working his way up stream. He demon- 
strates what I have been trying to prove 
for the last three years, that the eighth 
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decade of life is far the best, and I am 
sure he will join with me in advising you 
to hurry up and get into it as soon as 
you can.” 

Since that time Lord Halsbury has 
laid down the seals of ihe chancellor- 
ship, but he is still at work, and his ac- 
tivities would put many a younger man 
to shame. but a few days ago he tem- 
porarily returned to the bench, as a mat- 
ter of accommodation. Not content to 
round out his career by seventeen years 
of service in the highest position to which 
it is possible for one of His Majesty’s 
lay subjects to attain, he has undertaken, 
since his retirement from office, the su- 
perintendence of a monumental digest of 
the laws of England. He still finds rec- 
reation in his favorite game of golf, and, 
in recent years of Parliamentary rout and 
disaster, he has valiantly upheld in the 
House of Lords the standard of stern, 
unbending Toryism. 

Hardinge Stanley Giffard, when called 
to the bar in 1850, joined the South 
Wales circuit and prospered. It is re- 
lated that once, in arguing a case on be- 
half of a Welshman, he showed a great 
knowledge of the principality and its peo- 
ple. “Come, come,” said the judge at 
last. “vou know you cannot make your- 
self out to be a Welshman.” “Perhaps 
not,” replied Halsbury, “but I have made 
a great deal of money out of Welshmen 
in my time.” “Well, then,” replied the 
judge, “suppose we call you a Welshman 
by extraction.” 

He was also a regular attendant at the 
central criminal court (The Old Bailey 
Bar), the best school in the world at 
which to learn the art of cross-examina- 
tion and re-examination. After graduat- 
ing as the prisoner’s friend, he worked 
his way up to the position of one of the 
standing counsel for the Treasury. In 
1865 he attained the rank of Queen’s 
counsel. In 1871 he was the undisputed 
leader of his circuit. 

Mr. Giffard took a prominent part in 
the noted ejectment action of Tichborne 
v. Lushington, in which he was of coun- 
sel for the claimant. During the trial 
Sir John Coleridge, attorney general, 
after reading a letter which constituted 
a piece of damaging evidence against 


the claimant, called upon counsel for 
the latter to throw up their briefs, under 
penalty of being involved in the guilt 
of their client, and enforced the appeal 
by insisting that he spoke “however un- 
worthily” as head of the English bar. 
To this statement Giffard, who was not 
in court when it was made, took early 
occasion to indignantly reply: “I find 
this is attributed to the attorney general, 
as having been made applicable to counsel 
in this case: ‘Lawyers who, after the 
demonstration of the iniquity and injus- 
tice and groundlessness and fraud of a 
claim (if, it be demonstrated to their 
minds ), lend themselves for one moment 
to the prosecution of it, make themselves 
accomplices in the guilt of the person 
whom they represent.’ As an abstract 
proposition it is perfectly unobjection- 
able; as applicable to the facts of this 
case it would probably convey to the 
minds of everybody who read it an in- 
sinuation against the members of the bar 
who are against him on this occasion. I 
can only say that the attorney general 
has referred to his character as attorney 
general. In this court he is simply the 
counsel representing one of the parties, 
and he has no greater authority than any 
of the most junior members of the bar 
present. I utterly refuse to have my 
conduct dictated, or insinuations made 
against me, by the attorney general, or 
any other member of the bar. If that 
is not meant I have no more to say. I 
think nine out of ten people would have 
supposed that the attorney general meant 
to say my learned friends and myself 
were concerned in what we considered a 
fraudulent case. I will not characterize 
that assertion, but your lordship will well 
understand how I would characterize it.” 

“The strength of Giffard’s advocacy,”’ 
says Mr. Atlay in The Victorian Chan- 
cellors, “lay emphatically in the man him- 
self ; he owed little to external advantage, 
to physical presence, or voice. But there 
was a virile force, a combativeness, a 
strength of conviction, and a pertinacity 
which carried all before him; he was 
absolute master of his trade, and he pos- 
sessed an innate genius for law. He had 
one of those happily constituted intellects 
which, across labyrinths of sophistry and 
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through masses of immaterial facts, go 
straight to the true point. He had an 
intuitive instinct for the essentials of a 
case, and a corresponding dislike for the 
verbiage in which they are too frequently 
enveloped.” It is told of him that he re- 
ceived a special retainer one morning in 
London, on behalf of a prisoner charged 
with some very complicated fraud, whose 
trial was fixed for that very day at Win- 
chester. He had just time to catch the 
train, and, with the verbal information 
gleaned from the solicitor, he put up an 
admirable defense. “Facts without com- 
ment” were what he demanded in his 
instructions, and he has been heard to 
advise young barristers not to be the 
slaves of their brief. “Too much reading 
and not enough thinking,” he added. 
On a certain occasion when he was 
retained in an election petition, it was 
discovered by his juniors the evening be- 
fore the commission opened that he had 
neglected to read his brief. The party 


were staying in a big country house, 
and after dinner he was conducted to the 
billiard room in company with the brief, 
and the key turned upon him. 


Three 
hours later the party returned, and found 
him peacefully asleep on the settee, with 
the bulky brief as his pillow. 

In 1875 he accepted the post of Solici- 
tor General, and held the position for 
over four years, making an excellent law 
officer. He is described as thoroughgo- 
ing in the discharge of his duties, and 
invariably courteous alike to those associ- 
ated with him and to those opposed to 
him. He was endowed by nature with 
a kindly disposition and imbued with a 
high sense not only of his own responsi- 
bilities, but of the traditions and preroga- 
tives of the English bar. When on the 
bench he did not approve of the unneces- 
sary interruption of counsel. “If judges,” 
he once said, “would only appreciate 
what an invaluable assistance it is to 
their minds to listen to those who have 
prepared their arguments, and are per- 
fectly familiar with the facts, they would 
recognize that initial listening, at all 
events, is most desirable.” Lord Hals- 
bury is not alone in perceiving how dis- 
advantageous the interruption of counsel 
may be. “A garrulous judge,” Lord Al- 
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verstone took occasion to observe not 
long ago, “is an intolerable nuisance, be- 
cause he lengthens the proceedings and 
diverts attention from the points in the 
mind of the advocate.” 

In 1877 he was returned to Parliament 
for the Cornish borough of Lannceston. 
A contemporary has said of him: “Lord 
Halsbury is a Tory to the finger tips; he 
is one of those fortunate spirits to whom, 
in the sphere of politics and religion, 
doubt is unknown and unthinkable; with 
due allowance for changed conditions, 
he is the lineal descendant of Lord EI- 
don.” 

Sir Harding received the seals on 
June 24th, 1885. He took his title from 
the manor of Halsbury in Devon, which 
had been the home of the Giffard family 
in bygone generations. He quitted the 
bar in the heyday of his fame. He was 
perhaps, says Mr. Atlay, “the most suc- 
cessful advocate of his day in that class 
of cases where the appeal is to the senti- 
ment, the emotions, or the prejudices of 
the jury; an admirable speaker and a 
fine cross-examiner, his pugnacious and 
combative spirit was kept in strict sub- 
ordination to the needs of the hour, while 
it used to be said of him that he was 
the only man at the bar who would stand 
up to Mr. Charles Russell with absolute 
and unmistakable confidence.” 

“On the woolsack he astonished coun- 
sel and public alike by his grasp of prin- 
ciples and intimate knowledge of report- 
ed cases. The great variety of his prac- 
tice had brought him into contact with 
almost every conceivable branch of law. 
It may be doubted whether he has ever 
been excelled in quickness of apprehen- 
sion or in the power of accurate recol- 
lection. He has always acted on the 
maxim that you must settle what are the 
real facts of the case before you begin 
to apply your law. For shrewd common 
sense and terse vigorous language, his 
decisions need not fear comparison with 
those of the ablest of his predecessors.” 

It is to be hoped that Lord Halsburv 
may be permitted to complete the great 
legal work on which he is now engaged, 
and long to enjoy the honors which he 
has so deservedly won. 
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Honor Among Lawyers 


“System, the Magazine of Business,” 
has declared professional men to be poor 
credit “risks” who, too often, never pay 
at all. It cites the case of “a well-known 
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lawyer who went to a tailor and ordered a 
suit. He was well dressed, distinguished 
in appearance, courtly in manner, and 
bore a high reputation in his profession. 
The tailor was flattered at the order, and 
cheerfully charged the $50 for the suit. 
Later he charged another suit and an 
overcoat. Then came a surprise. He 
couldn’t collect. His banker told him 
why. 

“Professional men as a rule,’ he said, 
‘have no money invested in goods. Their 
business investments consist of their abil- 
ity. You can’t attach it. You can’t tie 
it up. The fact that this lawyer owes 
you money, and everybody else in town, 
doesn’t hurt him much. He is a brilliant 
man, and if you have a case to prosecute 
or defend, I would advise you to employ 
him. We do. 

““If you tried to collect your bill of 
him in court, he would probably beat you. 
He would prove your clothing was no 
good as to wear. He'd proclaim it not 
all wool, and make you get experts to 
prove it was. He would put $5,000 
worth of trained ability against your $10 
lawyer. 

“*Yes, you had better charge your ac- 
count to profit and loss, though if you 
ever get a case you can get him to look 
after it for you, and then credit him with 
his fee. That is the way a lot of people 
square their accounts with him.’ ” 

The folly of drawing broad generaliza- 
tions from individual cases is well illus- 
trated in this instance. Unjust reflec- 
tions are cast upon a profession because 
of the delinquencies of one of its mem- 
bers, when, as a matter of fact, no body 
of men in the country have a higher sense 





24 


of honor in money transactions than the 
lawyers. This is amply shown by the ex- 
perience of the Bancroft-Whitney Com- 
pany, law publishers, who lost not only 
all their stock and plates in the San Fran- 
cisco fire, but all their books of account, 
and were left without any evidence of 
what was owing them. They knew that, 
exclusive of accounts considered doubt- 
ful, there was due them by customers 
other than those in San _ Francisco, 
$175,000. Their only means of ascer- 
taining the particulars was through those 
who owed it. They decided to make it 
wholly a matter of honor, and sent to 
35,000 lawyers a printed circular request- 
ing a statement of what owed, 
whether due or not. Returns of money 
and of acknowledgment were prompt and 
encouraging. Some of those considered 
doubtful were the first to acknowledge 
their indebtedness. long they 
were able to reproduce their books, and 
the acknowledged balances nearly equaled 
their estimated total of good accounts. 
Remittances are still being made. Up 
to date over $170,000 have been paid or 
acknowledged. Of this amount 
$25,000 cover accounts not 


each 


Before 


about 
included in 
their estimate of collectable indebtedness. 
This brings their estimated total to 
$200,000, and established the fact that 
over 8&5 per cent of all that was owed 
them was acknowledged promptly under 
this call on honor. This is a record of 
which the legal profession may well be 
proud. 


Right of Insurance Company to 
Maintain Hospital 


I N People ex rel. Metropolitan L. Ins. 

Hotchkiss, 120 N. Y. Supp. 
649, the New York appellate division, 
third department, determined that the 
company's plan to purchase real estate 
to be used as a hospital for the care and 
treatment of its emplovees who are af- 
flicted with tuberculosis does not violate 
that provision of the law which prohibits 
insurance companies from acquiring real 
estate for any purpose other than that of 
the transaction of their own business. 
The opinion accompanying the decision 


(ov. 
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starts out’ with declaring that “the hu- 
mane and praiseworthy purpose” for 
which the acquisition of the real estate 
is desired furnishes no justification for 
stretching the law; but it finds the rec- 
oncilement of the scheme with the law 
in the fact that, under present-day con- 
ceptions of the relations between em- 
ployer and employed, provisions “for the 
comfort, health, safety, and well-being 
of the employee,” are regarded as a 
normal part of the dealings of the em- 
ployer with him in a strictly business re- 
lation. And such provisions, which are 
made by individual employers not only 
on grounds of humanity, but as part of 
the inducement for desirable persons to 
remain in their service, may equally be 
instituted by corporations. 

The court passes lightly over the ques- 
tion of the possibility of the hospital be- 
ing used, in case vacancies exist in it, for 
the accommodation of selected cases from 
among the policy holders. This possi- 
bility, it seems, had been indicated in the 
original petition, but “the briefs of coun- 
sel upon either side,” the court, 
“have practically eliminated that ques- 
tion.” From merely a financial stand- 
point many have regarded this proposi- 
tion as wise. The business of the insur- 
ance company is, of course, superficially 
considered, not purely humanitarian ; but 
it is good insurance business to prolong 
the life of the policy holder. Large 
numbers of these policy holders, it is 
said by the company’s officials, succumb 
to tuberculosis each year, contracted pre- 
sumably after their policies had been 
issued. It is not desirable that policy 
holders should pass away after paving 
comparatively few premiums. 

There is also a humanitarian factor 
which should not be omitted from the 
equation. It has now been clearly dem- 
onstrated that tuberculosis, in its initial 
stages, is no longer classified as an in- 
curable disease. Timely scientific treat- 
ment, under conditions which can be sup- 
plied by a sanitarium like the one pro- 
posed by the Metropolitan Life Insur- 
ance Company, affords a fighting chance 
of eradicating the seeds of the malady. 
Every such institution, wisely conducted, 
is a blessing to humanity 


savs 














Deeper Study of the Law 


A\sraduate school in jurisprudence, says 

the Richmond Virginia Dispatch, is 
part of the new plan of extended gradu- 
ate work announced by the Johns Hop- 
kins University. When the proposed re- 
moval to its new site takes place and 
when the additional $2,000,000 endow- 
ment fund for the university is procured, 
the Hopkins proposes to take young men 
where the law schools leave them, and 
give them original.work in jurisprudence. 
They will have the opportunity of study- 
ing not only the law as it is, but the law 
as it ought to be, and will be encouraged 
to advance into a study of the philosophy 
of the law. 

\s legal education stands to-day, it is 
The 
student is given books on pleading, books 
on evidence, books on torts, books on half 
a score of particular technical branches 
of the law, and is required, in the course 
of two or three years at the most, to 
master a world of the detail required in 
the daily practice of his profession. He 
has little opportunity for the philosophi- 
cal side of his subject, and little chance 
to master the great underlying principles 
of jurisprudence, which mold the statute 
law. 


entirely vocational or professional. 


When students are given opportunity 
to study what is now denied to them by 
the very mass of their subject, it can 
sately be predicted that a new era in 
\merican jurisprudence will begin. The 
history of the law is the history of great 
epochs of study, and the biography of 
the great lawyers is a story of new in- 
vestigations. Dlackstone was great not 
because he mastered the letter of the law, 
but because he fathomed the spirit of 
the law, and his name has become classic 
not because he knew so well what the 
law was, but because he knew so well 
why the law was. In the same way, Aus- 
tin stands out as one of the great figures 
of legal history solely and only because 
he looked away from the letter of the 
law to the spirit that made the law. 
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It is often alleged against American 
lawyers that they keep too close to their 
text-books and work too much by rote. 
The case may be no worse with them 
than with the lawyers of England, for 
example, but the demand for jurists who 
know more than the statutes is daily 
growing. If Johns Hopkins can meet 
this demand, it will have added another 
to the great services it has performed for 
the nation. 


Lawmaking Gone to Seed 
have been more than 22,000 


THERE 
bills, the St. Paul Pioneer 


Press, introduced in the present Con- 
It is, of course, impossible that 
all, or even a large proportion of them, 
can careful consideration 
the members of Congress. 


says 
gress. 
receive from 
To be sure, 
most of them are bills of a local nature 
that concern only an insignificant pro- 
portion of the people. Those bills are 
referred to the committees for considera- 
tion, and do not take up the time of the 
House or Senate. But they require a 
great deal of time and attention from 
the members as committeemen,—time and 
attention that should be devoted to the 
consideration of matters of legislation on 
subjects of general importance. The re- 
sult is delay and dissatisfaction. 

The first Congress had before it 300 
bills. No doubt each one of the 300 was 
carefully considered, and nearly all were 
of national importance. It would be well 
if the Congresses of present times could 
approximate the showing made in the 
beginning of the Republic. It is not 
possible, of course, to measure present 
accomplishment by the conditions of a 
century and a third ago. But there is 
no doubt that we have been drifting into 
bad ways in matters of legislation. There 
are too many bills and too much law- 
making in Congress, legislatures, and 
city councils. We should cut down on. 
quantity, and add to quality. 



















































































































































































Among The New Decisions 


This department briefly treats recent important decisions of the United States Supreme 


Court, the state courts of last resort, and foreign tribunals. 


Those cases are selected 


which lay down new principles or make novel application of an old one. 


Scienter of vicious pro- The authorities 
pensities of dog. are almost 
unanimous in 
holding that the owner of a dog cannot 
be held responsible at common law for 
injuries resulting from the vicious or mis- 
chievous acts of the animal, unless it is 
established that he had knowledge, either 
actual or constructive, of its vicious or 
mischievous propensities. The applica- 
tion of this general rule has given rise 
to many cases in which it is sought to 
define what actual or constructive knowl- 
edge concerning the dog the owner must 
have, in order that he may be charged 
with scienter of its vicious propensities. 
These cases are discussed in an extensive 
note in 24 L.R.A.(N.S.) 458, accompany- 
ing the recent New Jersey case of Em- 
mons v. Stevane, 73 Atl. 544, holding 
that, in an action for injuries committed 
by a dog, it is not necessary that the 
same injury should have actually been 
committed by the animal to the knowl- 
edge of its owner, but knowledge by the 
owner that the disposition of the animal 
is such that it is likely to commit a sim- 
ilar injury to that complained of is suf- 
ficient to maintain the action. 


Attachment of cars of for- The decision 
eign railway company. of the Su- 
preme Court 

of the United States in Davis v. Cleve- 
land, C. C. & St. L. R. Co., Adv. S. U. S. 
1909, p. 463, that the attachment or gar- 
nishment of cars owned by a foreign rail- 
way company, which have temporarily 
come into the state in the course of in- 
terstate transportation, through the agen- 
cy of other carriers, is not an unlawful 


interference with the instrumentalities of 
interstate commerce, virtually settles a 
question upon which there has been a 
diversity of opinion in the courts. The 
contrary view has hitherto received the 
most support, as is shown by the notes to 
Wall v. Norfolk & W. R. Co. 64 L.R.A. 
501, and Seibels. v. Northern C. R. Co. 
16 L.R.A.(N.S.) 1026. 


Binding effect of con- 
ditions announced 
by auctioneer. 


A somewhat un- 
usual question is 
presented in the 
recent Iowa case 
of Kennell v. Boyer, 122 N. W. 941, hold- 
ing that conditions of sale announced by 
an auctioneer supersede those incorporat- 
ed in circulars distributed among pro- 
spective bidders at an auction sale, and 
bind a purchaser, although they were not 
brought to his attention. The prior de- 
cisions on the subject, which are reviewed 
in a note to this case in 24 L.R.A.(N.S.) 
488, support the conclusion that condi- 
tions of sale announced by an auctioneer 
supersede those contained in the adver- 
tisements of the sale, but there is a strong 
conflict of opinion as to whether the 
terms announced by an auctioneer would 
be binding upon a bidder unless brought 
to his notice. 


Delegation of authority 
to create office. 


The power of 
a legislature to 
delegate to the 
governor of the state authority to create 
the office of special attorney for the state 
to prosecute infringements of the liquor 
laws is denied in the Maine case of State 
ex rel. Young v. Butler, 73 Atl. 560, 24 
L.R.A.(N.S.) 744, which seems to be a 
case of first impression. 














Recovery upon substantial The doctrine 
performance of build- that the sub- 
ing contract. stantial per- 
formance of 

a building contract will support a recov- 
ery by the builder is firmly established 
in the United States. The case law on 
the subject is discussed in an extensive 
and exhaustive subject note in 24 L.R.A. 
(N.S.) 327, which accompanies the re- 
cent Wisconsin case of Foeller v. Heintz, 
137 Wis. 169, 118 N. W. 543, holding 
that to constitute substantial execution of 
a building contract, or one to supervise 
and direct the construction of a building 
according to specific plans, and with the 
usual architect's duty in such cases, the 
structure as completed must be the re- 
sult of good-faith efforts to perform 
strictly, and must satisfy with exactness 
all essentials to the accomplishment of the 
proprietor’s purpose. Substantial per- 
formance, however, is consistent with im- 
perfections in matters of detail, some of 
which are practically structurally remedi- 
able and others not, provided they do not 
defeat the object of the proprietor, al- 
though the expenditure of a considerable 
sum of money will be required to afford 
him in substance the thing agreed upon. 


Removal of building 
as unlawful erection 
within fire limits. 


The authorities on 
the question of the 
removal of a wood- 
en building within 
fire limits, as a violation of a prohibition 
against the erection of such a building, 
are collected in a note in 24 L.R.A.(N.S.) 
456, accompanying the recent Minnesota 
case of Red Lake Falls Mill. Co. v. Thief 
River Falls, 122 N. W. 872, holding that 
the removal of an already constructed 
wooden building from a point outside, to 
a location within, the fire limits of a 
city, is within the prohibition of an ordi- 
nance establishing fire limits, and declar- 
ing it unlawful for any person “to erect 
or attempt to erect within the above- 
described fire limits any wooden build- 
ing.” There are several cases which 
go even further than the one under con- 
sideration, and hold that a prohibition 
against the erection of a wooden building 
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within established fire limits operates to 
prevent the removal of a building from 
one part of the fire district to another. 


Right of carrier to refuse The 


question 
ministerial rates. 


of the right of 
a carrier of 
passengers to refuse to sell a ticket at a 
reduced rate of fare, to a member of a 
class to whom it has customarily made 
such concessions, seems to have been 
passed upon by the courts for the first 
time in the recent Mississippi case of Il- 
linois C. R. Co. v. Dunnigan, 50 So. 443, 
24 L.R.A.(N.S.) 503, holding that a min- 
ister of the Gospel whom a carrier refuses 
to transport for the customary reduced 
fare charged members of his profession 
has no right of action against the car- 
rier because of the discrimination. 


Duty of carrier to main- The duty of a 
tain waiting room at carrier to keep 
junction point. its waiting 
room, at a 
junction point with other roads, open for 
the accommodation of persons changing 
trains, is asserted in the recent Georgia 
case of Riley v. Wrightsville & T. R. Co., 
65 S. E. 890, 24 L.R.A.(N.S.) 379, which 
is apparently the first case in which the 
question has been considered. 


Power of state to com- 

pel railway company to 

maintain telegraph op- 
erator at station. 


An interesting 
question which 
seems never be- 
fore to have been 
presented to the 
courts is passed upon in the recent Okla- 
homa case of Chicago R. I. & P. R. Co. 
v. State, 103 Pac. 617, 24 L.R.A.(N.S.) 
393, holding that a railway company can- 
not be reasonably and justly required to 
install and maintain a telegraph operator 
at a station at which the receipts from the 
commercial telegraph service are inade- 
quate for the maintenance of an operator, 
unless the installation of an operator is 
reasonably necessary to provide for the 
safety and expedition of the train serv- 
ices, both freight and passenger, or eith- 
er; or a necessary convenience’ which 
ought to be afforded to the public by the 
railway company in the conduct of its 
freight and passenger service, or either. 
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Service of process on A novel question 
nonresident corporate as to the right to 
officer. serve process in 
an action against 
a domestic corporation, upon a nonresi- 
dent officer who is within the state as a 
party or witness, is passed upon in the 
South Carolina case of Breon vy. Miller 
Lumber Co. 65 S. E, 214, 24 L.R.A. 
(N.S.) 276, in which it is held that a 
domestic corporation cannot defeat a 
service of process upon it because it was 
made upon its nonresident president 
while he was temporarily in the state for 
the purpose of attending, as a party and 
a witness, a reference in. another suit. 
While no other case seems to have con- 
sidered this exact question, the decisions 
upon the right to serve process upon a 
nonresident corporate officer who comes 
within the state as a witness or party to 
a pending suit are reviewed in a note 
to the case. 


The unusual 
question whether 
a place where 
loans with usurious interest are habitual- 
ly made is a disorderly house, rendering 
its keeper liable to indictment, has been 
presented to the courts of New Jersey 
in the case of State v. Martin, 73 Atl. 
548, 24 L.R.A.( N.S.) 507, and decided 
in the affirmative, in conformity with the 
prior ruling of the court upon this point 
in State v. Diamant, 73 N. J. L. 131, 62 
Atl. 286. 


Usurious loan office as 
a disorderly house. 


Laying pipe through It 
land as taking for 
public use. 


seems evident 
that any direct en- 
croachment on land 
which subjects it to 
a public use that excludes or restricts the 
dominion and control of the owner over 
it is a taking of his property for a public 
use, within the meaning of a constitution- 
al provision guarantying to the owner a 
right of compensation. In accordance 
with this principle, it is held in the recent 
West Virginia case of Lovett v. West 
Virginia Central Gas Co. 65 W. Va. 739, 
65 S. E. 196, 24 L.R.A.( N.S.) 230, that 
the laying of pipe lines by a gas company 
in the soil of lands without the consent of 


Case and Comment 


the landowner, or appropriation in the 
manner provided by law, is a taking of 
the lands within the intent of such a con- 
stitutional provision. This decision is in 
conformity with the adjudged cases on 
the question, as disclosed by the note ap- 
pended to the L.R.A. report of the case. 


familiar maxim 
that equity will not aid 
an unlawful transac- 
tion or conspiracy is applied in the recent 
lowa case of Funck v. Farmer's Eleva- 
tor Co. 121 N. W. 53, 24 L.R.A.(N.S.) 
108, refusing to compel a corporation to 
transfer on its books stock to the name of 
one who, in the interest of a conspiracy 
against the business of the corporation, 
seeks information regarding its business, 
which his position as stockholder will give 
him. The authority of the maxim in- 
voked in this case has never been weak- 
ened by exceptions ingrafted upon it by 
the courts, the only question being wheth- 
er the case presented came fairly within 
its scope. The only similar case seems to 
be that of Gould v. Head, 41 Fed. 240, 
where the maxim was held a bar to equi- 
table relief sought under like cirecum- 
stances. 


Equitable aid of The 
conspiracy. 


Admissibility of state- There has been 
ments of present pain considerable con- 


made subsequent to 


mjpury. 


flict of opinion 
upon this 
tion. In 
states involuntary expressions of pain are 
admitted while mere complaints or state- 
ments are not. In others a distinction 
is recognized between declarations made 
to physicians and those made to laymen. 
In most jurisdictions, however, the evi- 
dence is received for what it is worth, 
the weight to be accorded it being left 
to the jury. The question is presented 
in the recent Mississippi case of Missouri 
Central R. Co. v. Turnage, 49 So. 840, 
holding that a nonexpert may testify as 
to the expressions of present pain and 
suffering by one injured by another’s 
negligence, although made sometime aft- 
er the injury. The authorities on the 
subject are reviewed in an elaborate note 
accompanying the report of the case in 
24 L.R.A.(N.S.) 253 


ques- 
some 











Parol evidence as to con- That the true 
sideration expressed in consideration 
deed. of a deed may 
be shown by 
parol where the purpose is not to invali- 
date the deed is a generally accepted rule, 
and this includes the right of the grantor 
to show that, although the deed acknowl- 
edges the receipt of the consideration, it 
has not in fact been paid. The addition- 
al question whether, the grantor having 
shown that the expressed consideration 
had not in fact been paid, the grantee or 
his privies may show on his behalf that 
it was not intended that the considera- 
tion should be paid, or that the considera- 
tion had been paid in some other way 
than that expressed in the deed, is pre- 
sented by the case of Koogle v. Cline, 
110 Md. 587, 73 Atl. 672, holding that, 
in a suit by the administrators of one 
who had granted property to his heirs 
for a consideration which the deed re- 
cited to have been paid, to enforce pay- 
ment of the consideration on the allega- 
tion that it was not in fact paid, parol 
evidence is admissible to show that the 
recital was inserted merely to show that 
there was no intention on the part of the 
grantor that it should be paid. The de- 
cisions upon the admissibility of parol 
evidence to show the true nature of the 
transaction, where the recited considera- 
tion of a deed is shown not to have been 
paid, are reviewed in the note which ac- 
companies the report of the case in 24 
L.R.A.(N.S.) 413. 


Liability of charitable A 
institution for false 
imprisonment. 


case which 
seems to have no 
exact precedent 
is that of Gallon 
v. House of Good Shepherd ( Mich.) 122 
N. W. 631, 24 L.R.A.(N.S.) 286, hold- 
ing that a public charitable institution 
organized for reformatory purposes is 
liable in damages to one whom it impris- 
ons in its institution without lawful 
authority, and it cannot escape liability 
on the theory that it is not liable for the 
acts of its servants, nor because it 
believed that the imprisonment was for 
the best interests of the person confined. 





Among the New Decisions 






29 


Power of board of health While a board 
to direct manner of abat- of health has 
ing nuisance. power to direct 
the abatement 
of conditions which endanger the health 
of the community, it is undoubtedly the 
general rule, as shown by a review ot 
the authorities in a note in 24 L.R.A. 
(N.S.) 241, that the method to be 
adopted in accomplishing this end is for 
the property owner to select. The note 
is accompanied by the recent case of Dur- 
gin v. Minot, 203 Mass. 26, 89 N. E. 
144, which denies the right of a board 
of health to require the surface of a pri- 
vate passageway which is in an unsani- 
tary condition to be paved, or otherwise 
provided with a roadbed, at the expense 
of its owners, in a manner and with 
materials satisfactory to the board. 


Mandatory extinguish- A question which 
ment of burning mine. appears to be one 
of first impres- 
sion was presented for adjudication in 
the recent case of McCabe v. Watt, 224 
Pa. 253, 73 Atl. 453, 24 L.R.A.(N.S.) 
274, holding that a corporate lessee of a 
coal mine within the limits of a munici- 
pal corporation will not be compelled by 
mandatory injunction to extinguish a fire 
in the mine, which has become a nuisance 
to the health and property of adjacent 
property owners, where it has exhausted 
its entire capital in an unavailing effort 
to suppress the fire, and the work would 
require the expenditure of a large sum 
of money and the labor of a large num- 
ber of men for a long period of time. 


Correspondence school A question of 
as instrumentality of in- unusual — inter- 
terstate commerce. est was_ pre- 
sented in the re- 

cent case of International Text-Book Co. 
v. Pigg, U. S. Adv. p. 481, decided by 
the Supreme Court of the United States 
on April 4th, 1910, which holds that 
commerce is conducted among the states, 
within the meaning of the Federal Con- 
stitution, by a corporation engaged in 
imparting instruction by correspondence, 
whose business involves the solicitation 
of students in other states by local agents, 
who collect and forward the tuition fees 


30 Case and 
to the home office, and where systematic 
intercourse is carried on between the cor- 
poration and its scholars and agents, 
wherever situated, by the transportation 
of the necessary books, apparatus, and 
papers. The importance of the decision 
lies in the fact that it makes the opera- 
tions of these comparatively novel and 
useful educational institutions subject to 
regulation by the national government 
through Congress, and absolves them 
from any interference by the states ex- 
cept in reference to transactions wholly 
within the state where the school is sit- 
uated. It would seem that the case could 
not well have been decided otherwise in 
view of the earlier adjudications hold- 
ing that telegraph lines transmitting 
electric telegraph messages from a point 
in one state to a point in another were 
engaged in interstate commerce, since no 
valid distinction can be drawn between 
communications transmitted by means of 
electric signals and text-books, letters of 
instruction, and apparatus forwarded 
through the mails from one state to an- 
other, by the teachers of the correspond- 
ence schools. 


Duty of water supply The power of a 


company to filter 
water. 


municipal corpo- 
ration to compel 
a water supply 
company, in the absence of some contract 
requirement, to filter water, seems to 
have been considered for the first time in 
the recent Kentucky case of Georgetown 
v. Georgetown Water G. E. & P. Co. 
121 S. W. 428, which holds that a cor- 
poration undertaking to furnish to a 
municipality a supply of water for do- 
mestic use and fire protection, from a 
source furnished by the municipality, 
cannot be compelled to filter the water 
when it becomes impure without the fault 
of the company. The ground of the 
decision is that to impose this duty upon 
the water company would be in effect to 
make a new contract between the parties. 
The case is accompanied by a note in 
24 L.R.A.( N.S.) 303, in which the few 
cases in which the courts have enforced 
a contract requirement to filter water are 
considered. 


Comment 


Mandamus to enforce right That astock- 
of stockholder of water holderin 
company to water. an irrigation 
company or- 
ganized to procure a supply of water for 
distribution among its stockholders, for 
use upon lands owned by them, may com- 
pel, by writ of mandamus, the delivery 
to him of the water to which he is en- 
titled, and that such right cannot be de- 
nied on the theory that it is sought mere- 
ly to enforce a contract right, is held in 
the recent California case of Miller v. 
Imperial Water Company, 103 Pac. 227, 
24 L.R.A.(N.S.) 372. The relief sought 
was granted in this case on the ground 
that it is one of the well-recognized of- 
fices of the remedy by mandamus, to en- 
force the plain rights of stockholders or 
members of corporations in the absence 
of any other adequate remedy. 


Right of city to make An unusual ques- 
profit from water or tion is presented 
lighting plant. by the _ recent 
Washington case 
of Twitchell v. Spokane, 104 Pac. 150, 
24 L.R.A.(N.S.) 290, holding that a city 
authorized to control the price for which 
water will be supplied from its plant may 
charge such rates as will yield a reason- 
able profit. The few preceding cases 
upon the subject are reviewed in a note 
accompanying the L.R.A. report of the 
case, and with a single exception uphold 
the right of a city operating a water or 
lighting plant to realize a profit over and 
above its operating expenses. 


Liability of officer using The liability of 
criminal process to an officer who 
collect debt. wrongfully and 
unlawfully uses 
criminal process which was legally and 
properly issued, for a purpose it was not 
intended by law to effect, is considered in 
a note in 24 L.R.A.(N.S.) 301, which 
accompanies the recent Kansas case of 
McClenny v. Inverarity, 103 Pac. 82, 
which holds that, while valid process will 
protect an officer using it for a legiti- 
mate purpose in executing its mandate, 
yet it is not a protection for the extor- 
tion of money or other abuses. This 
decision is in harmony with the earlier 
authorities. 
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Perjury as ground The recent North 
for civil action. Carolina case of 
Godette v. Gaskill, 
65 S. E. 612, holding that one against 
whom judgment is entered by reason of 
perjury cannot maintain an action for 
damages against the perjurer, is undoubt- 
edly in conformity with the decisions 
rendered on the subject in numerous jur- 
isdictions. Indeed, but a single case holds 
to the contrary, as appears by a note in 
24 L.R.A.(N.S.) 265, in which the de- 
cisions are reviewed. The prevailing 
view is based upon the ground that such 
an action would amount virtually to a 
new trial of the former suit. 


Exclusion of col- 
ored pupil. 


The question of the 
right of a private edu- 
cational institution law- 
fully to exclude colored pupils is pre- 
sented in the case of Booker v. Grand 
Rapids Medical College, 156 Mich. 95, 
120 N. W. 589, 24 L.R.A.(N.S.) 447, 
holding that a negro is denied no con- 
stitutional right by being excluded from 
a private incorporated institution of 
learning. There seems to have been but 
one prior adjudication on the subject, 
and this is in harmony with the later 
decisions. 


Liability of street rail- The duty of a 
way company remov- street railway 


ing barrier erected 
by stranger. 


company with 
reference to bar- 
riers or lights 
placed by a stranger over an excavation 
made by him under or near the track is 
passed upon for the first time in the case 
of Dix v. Old Colony Street R. Co. 202 
Mass. 518, 89 N. E. 109, 24 L.R.A.(N. 
S.) 567, holding that a street car com- 
pany, although not bound to remove and 
replace a barrier which guards an exca- 
vation made by a stranger across its 
tracks, is liable, in case it assumes to re- 
move the barrier and neglects to replace 
it, to a traveler on the highway who is 
injured after dark by falling into the 
excavation, because of the absence of the 
barrier. 


Reunion of Presbyte- The recent deci- 
rian and Cumberland sion in the Indi- 
Churches. ana supreme court 

in Ramsey v. 

Hicks, 91 N. E. 344, — L.R-A.(N.S.) 
—, assuming that it is not overruled on 
rehearing, aligns Indiana with California, 
Georgia, Kentucky, and Texas, in sup- 
port of the validity of the union or re- 
union of the Cumberland church with 
the Presbyterian church, U. S. A., as af- 
fecting the property rights of local 
churches formerly in subordination to 


. the Cumberland body, thus reversing the 


position taken by the appellate court in 
the same case (87 N. E. 1091, 89 N. E. 
597). While this particular attempt to 
promote church unity has presented some 
serious legal questions for solution by the 
civil courts, in actions involving prop- 
erty. rights dependent thereon, the ma- 
jority of the courts that have thus far 
passed upon the question have found no 
insuperable difficulty in giving effect to 
the ecclesiastical union to carry over into 
the united body property belonging to 
local societies formerly in subordination 
to the Cumberland body, which was sub- 
ject to no other specific trust than that 
it was for the use of such bodies as reli- 
gious societies. As shown in a note in 24 
L.R.A.(N.S.)717, however, the courts 
of last resort of Missouri and Tennessee, 
although reluctant to interpose obstacles 
in the way of effective church unity, have 
been unable to uphold this particular at- 
tempt so far as it affects property rights. 
The support which the Indiana appellate 
court lent to this side of the question has, 
as already indicated, been nullified, ex- 
cept so far as the intrinsic merits of its 
opinions may carry weight, by the deci- 
sion of the supréme court of that state. 
Of course, none of the courts assume to 
interfere with purely eccleciastical rela- 
tions of either of the two bodies, or of 
their members; and the effect of the de- 
cisions is strictly limited to the property 
rights involved, so that, in either view, 
there is no suspicion of interference with 
the fundamental principles of religious 
liberty or of separation of church and 
state. 





Saving Niagara from Desecration.— In June 
1906, Congress passed an act authorizing 
and directing the Secretary of War to 
appoint ‘a committee of landscape archi- 
tects, and others well fitted by training 
and experience, to advise him in devising 
such measures as will result in protecting 
and preserving and improving the scenic 
aspect on the American side of the Niag- 
ara river, particularly in what is known 
as the milling district, immediately below 
the falls, where a succession of ugly fac- 
tories and power houses occupy the brink 
of the gorge for nearly a mile. In their 
report, this commission recommend, as 


the only permanent solution of the prob- 
lem, the acquisition by the United States 
of a strip of property extending the 
whole length of the gorge, not less than 
100 vards wide, along the rim, this strip 
to be converted into a national park and 
reservation as fast as the buildings now 


upon it can be gradually removed. The 
commission suggests that this may be 
done practically without cost to the 
United States, by taxing the companies 
that use the water of Niagara river for 
manufacturing purposes. This is done 
by the Canadian government. 

The rapids above the falls, the Ameri- 
can falls, and Goat island, are within the 
area of the state reservation, and their 
preservation is assured. But more im- 
portant in many ways than the tract in 
the immediate vicinity of the brink of the 
falls is the gorge, where is witnessed an 
exhibition of power more impressive to 
many observers than that of the great 
cataract itself, seen, as it generally is, 
from the top. 

If present conditions continue, and the 
gorge remains in private ownership, not 
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only will the disfigurements increase and 
multiply, but the extent of them will in- 
crease rapidly, until the whole gorge will 
entirely lose its value from an esthetic 
point of view. 

By means of additional legislation and 
agreements with the Canadian govern- 
ment, the diversion of water for power 
purposes should be kept within such 
limits that the impressiveness of the cat- 
aract shall not be diminished. Nothing 
less will suffice to preserve to the world 
this great natural heritage, the destruc- 
tion of which for commercial purposes is 
a crime against all peoples for all time. 
A bill has been prepared at the War De- 
partment under the direction of Secre- 
tary Dickinson, and has been introduced 
into both Houses, to carry out the recom- 
mendations of the commission, and the 
multitudes of people who feel a share 
in the ownership of the world’s greatest 
wonder will be gratified when it becomes 
a law. 


Government Mail Cars.—To protect the 
lives of government postal employees on 
trains, and prevent the loss of mail by 
fire, Representative Carey (Rep. Wis.) 
is in favor of the government’s buying 
its own steel mail cars, and contracting 
with the railroads for their hauling. He 
has introduced a bill authorizing the 
Postmaster General to contract for the 
cars, to put them in use as rapidly as 
possible, and to have all railroads fully 
equipped with them by 1915. This is a 
most meritorious measure for a reason 
other than those mentioned. Under the 
present system the government hires the 
railway companies to carry the mail, and 
not only pays so much per pound for all 
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the mail carried, but in addition pays 
rental for the cars in which the carrying 
is done. This double system of charging 
is peculiar to government mail contracts, 
and is not demanded of other shippers. 
The railroads furnish special cars to the 
express companies, and transport their 
merchandise for a percentage of the re- 
ceipts, but do not require car rentals of 
them. The rental which the government 
pays is said to average $6,250 per year 
per car, for cars whose construction cost 
but from $2,500 to $5,000 each. There 
is no reason why the government should 
pay more for the transportation of mails 
than express companies pay for the 
transportation of express of similar 
weight and character. No private enter- 
prise could afford to submit to such exac- 
tions. 


Presidential Pensions—The bill to put 
Ex-Presidents on the retired list as Com- 
manders in Chief of the Army and Navy, 
at a salary of $10,000 a year, was re- 
ported adversely by the Senate committee 
on pensions. This measure would affect 
Ex-President Roosevelt only. He prob- 
ably does not desire a pension or need 
one, and he would doubtless have pre- 
ferred that no specific grant in his case 
should have been asked. Most of our 
Presidents, however, have left office far 
from rich men, and have had to enter 
upon business or professional careers. It 
is quite likely that sooner or later Con- 
gress will deem it wise to provide a suit- 
able pension for all Ex-Presidents so as 
to relieve them from the necessity of 
seeking employments not in keeping with 
the dignity that should attach to former 
chief magistrates of the nation. The 
position which an Ex-President has oc- 
cupied demands that he maintain a cer- 
tain reasonable high standard of living 
that he respond to invitations over the 
country to make addresses, that he enter- 
tain diplomats and persons of high stand- 
ing with whom he was brought into daily 
communication during his official’ life. 
This he should be enabled to do. 

The provision of the bill giving pen- 
sions of $5000 a vear to Mrs. Harrison 
and Mrs. Cleveland was reported favor- 
ably. This was done in accordance with 
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a well-established custom. Pensions of 
$5000 a year, the report shows, have been 
awarded to Sarah Childress Polk, Julia 
Gardner Tyler, Mary Lincoln, Julia Dent 
Grant, Lucretia R. Garfield, and Ida S. 
McKinley. Bettie Taylor Dandridge. 
daughter of General Zachary Taylor, was 
also given a pension by Congress, and 
Mrs. William Henry Harrison was voted 
$25,000. In opposing the pensions to 
Mrs. Cleveland and Mrs. Harrison, the 
minority report says the bill “rests upon 
public sentiment that the widow of one 
who has held the important position of 
President of the United States should at 
all times be enabled to occupy a social 
position which, if not commensurate with 
that which she held before, at least shall 
be one which will be free from the ne- 
cessities of a life of rigid economy. It is 
reasonably certain that what we under- 
stand as destitution threatens neither of 
these persons. We still believe that we 
should limit these grants to the military 
arm of the government.” 


Franking Privileges.—The carriage free of 
postage of all mail matter sent by Theo- 
dore Roosevelt is proposed by Repre- 
sentative Hamilton Fish, of New York, 
who introduced a bill to that effect. The 
bill is very brief, and reads as follows: 
‘That all mail matter sent by Theodore 
Roosevelt, late President of the United 
States, under his written autograph sig- 
nature, be conveved free of postage dur- 
ing his natural life.” Franking  privi- 
leges are now enjoved by both Mrs. 
Cleveland and Mrs. Harrison, widows of 
Ex-Presidents. <A similar privilege was 
given to Martha Washington, Dolly 
Madison, Louise Catherine Adams, and 
Mrs. William Henry Harrison. 


Revolutionizing an Industry—An_ ordi- 
nance has been passed by the city coun- 
cil of a Nebraska town which is appro- 
priately denominated “Waterloo,” and 
signed by the mz yor, which, among other 
things, provides: “It shall be unlawful 
for any barber in this town to eat onions 
between 7 o’clock A. M. and 9 p.m. No 
barber while shaving a customer shall 
insert his thumb or finger in the said 
customer’s mouth; shall not discuss the 
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gossip of the town, and shall not use 
tobacco while working over a chair, and 
shall not insist upon a customer having 
his neck shaved or his hair singed.” The 
worm has turned, patience has ceased to 
be a virtue, and in at least one town the 
patrons of tonsorial parlors will be the 
envy of the civilized world. 


Age Retirement—The House committee 
on reforming the civil service favorably 
reported, on April 20th, a bill providing 
age retirement for the personnel of the 
classified civil service through a compul- 
sory savings plan. The bill is the result 
of an exhaustive investigation of similar 
plans in force among foreign govern- 
ments and corporations, as well as in 
many American industrial institutions. 
Actually it is the same plan that was re- 
cently adopted by England, and is simi- 
lar in many respects to the systems of 
retirement now in operation in France, 
Germany, Holland, Turkey, and New 
Zealand. This measure, if enacted into 
law, would retire on annuities employees 
whose advanced years have decreased 
their capacity for service. Except in the 
case of those already superannuated, or 
soon to reach that stage, the annuities 
would be paid by deductions from sal- 
aries, which would be returned to em- 
ployees in the event of resignation, or to 
their heirs in case of death. 

Representative Gilett of Massachusetts, 
chairman of the committee, is of opinion 
that the expense consequent upon its 
enactment would be more than overbal- 
anced by the unquestioned advantage to 
the service that would ensue. 


Aeroplane Law.—A New York lawyer 
has written to the Aero Club of America, 
urging that they develop a code of laws 
to govern aerial flight, and submit it to 


Congress. The law, he urges, should 
provide for the licensing of all aerial 
machines and their drivers, and should 
provide for the use of all practicable 
safety devices to prevent accident. Fly- 
ing machines should be restricted in his 
opinion, to certain hours of the day and 
to certain portions of the heavens. Pro- 


Comment 


vision should also be made, he contends, 
for the safety of the pedestrian from 
danger of being stricken down by a fall- 
ing aeronaut or aerial machinery. This 
is undoubtedly a subject that with in- 
creasing frequency will claim the atten- 
tion of our legislatures and courts. 


Foreign Steamships and the Corporation 
Tax.—The Constitution prohibits a tax 
on exports, but such a tax will virtually 
be imposed, says the New York Herald, 
if Attorney General Wickersham is sus- 
tained in his contention that foreign 
steamship companies must pay the new 
corporation tax upon their net income 
from business in the United States. 

While the constitutionality of the tax 
as applied to domestic corporations is 
being questioned in more than a dozen 
suits before the Federal courts, it seems 
a pity that this new complication should 
be created. In his opinion, the attorney 
general remarks that these companies 
have a large amount of capital invested 
in wharves, warehouses, and other facil- 
ities essential to carrying on their busi- 
ness in this country. As the Journal of 
Commerce points out, the principal ocean 
lines here do not own the wharves and 
warehouses, but lease such as they use 
from the city at high rentals, and the 
law allows them to deduct from their 
gross income all expenses, including ren- 
tals and franchise payments. Their busi- 
ness is transportation on the ocean, with 
incidental loading and unloading at 
wharves here and abroad, and their con- 
tention that it is practically impossible to 
say just what of their income is derived 
from business in the United States is well 
founded. They point to the heavy port 
charges, the tonnage tax, and the poll 
tax they now pay of $4 on each immi- 
grant, as evidence that they are contrib- 
uting heavily to the national revenue. 
The natural effect of the proposed income 
tax would be an increase in passenger 
and freight charges, to meet the new 
government demand. It will be in effect 
a tax on exports, and would certainly 
operate to restrict our foreign commerce. 

















The Arkansas State Bar Association is 
to hold its annual meeting in Pine Bluff 


on June Ist and 2d. About 200 lawyers 
anually attend the sessions of the State 
Association, and it is expected that fully 
that many will take advantage of the 
many social features and other entertain- 
ment to be provided for them. The 
membership of the state organization 
numbers about 300. 


California. 


At the semi-annual banquet of the Los 
Angeles Bar Association, the justices of 
the supreme court were the guests of 
honor. Among the speakers were: Mr. 
Justice M. C. Sloss and Mr. Justice 
Henry A. Melvin, of the supreme court, 
former Mayor Edward F. Dunne, of 
Chicago, Mr. Walter J. Trask, and Mr. 
Frank C. Collier. 

The Friday evening lecture series be- 
fore the San Francisco Bar Association 
has been resumed. Mr. W. D. Mansfield 
has delivered two lectures on the subject 
of “Bankruptcy Practice and Procedure.” 


Georgia. 
The next meeting of the Georgia Bar 
Association will be held at Athens, 


Georgia, June 9 and 10, 1910. 


Illinois. 


Attorney General Wickersham has ac- 
cepted the invitation of the Illinois State 
Bar Association to be the guest of honor 
at its annual banquet in June. 


It is un- 
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derstood the Attorney General will talk 
on the law’s delay, and what legislation 
President Taft desires, to obviate it. 

The officers of the Macon County 
(Ill.) Bar Association for the ensuing 
year are: President, W. C. Outten; 
Vice President, J. H. McCoy; Secretary 
and Treasurer, J. S. Baldwin; Directors, 
J. M. Gray, R. P. Vail, and John R. 
Fitzgerald. 


lowa. 


The next meeting of the Iowa State 
Bar Association will be held at Des 
Moines, Iowa, on June 23 and 24. 


Michigan. 


The Gratiot County (Mich.) Bar As- 
sociation held its annual meeting at the 
Park House. About fifty members and 
their wives attended the meeting, which 
opened with a banquet. George P. 
Stone, of Ithaca, acted as toastmaster. 
Judge Kelly S. Searl and John T. Mat- 
hews, of Ithaca, William A. Bahlke and 
D. Lloyd Johnson, of Alma, and Charies 
W. Giddings and George S. Aldrich, of 
St. Louis, responded. The annual busi- 
ness meeting was held after the banquet. 


Mississippi. 


The Mississippi Bar Association met at 
Natchez on May 3d. Hon. Richard F. 
Reed delivered the address of welcome, 
which was responded to by Hon. W. P. 
Tackett. Dr. T. H. Sommerville, presi- 
dent of the Association, in his annual 
address, dealt with new legislation. The 
annual address to the Association was 
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given by Judge Wilson E. Hemingway, 
of Little Rock, Arkansas. His subject 
was “The Power of Congress to Regu- 
late Interstate Commerce.” Papers were 
read by Mr. Gerald Brandon, of Natchez ; 
Mr. R. B. Campbell, of Greenville; Mr. 
T. A. McWilliams, of Jackson; and Mr. 
W. O. Hart, of New Orleans. The re- 
ception given by the Natchez bar to the 
members of the Association was held on 
May 3d, at the Prentiss Club. On the 
following day there was a boat ride on 
the river, and on the Sth, the annual 
banquet took place. The speakers re- 
sponding to toasts were: Hon. Jeff 
Truly, “Our Guests;’ Hon. James R. 
McDowell, “Our Hosts;” Judge Wilson 
E. Hemingway, “Reminiscences of the 
Practice of Law in Mississippi During 
Reconstruction Days;’ Hon. W. H. 
Hammer, “The Lady and the Law;” 
Hon. William A. Roane, “Obiter Dicta;” 
Hon. G. J. Leftwich, “Stare Decisis.” 


New Hampshire. 


The next meeting of the New Hamp- 
shire Bar Association will be held at Ho- 
tel Wentworth, Newcastle, on June 25, 
1910. 


New Jersey. 


The New Jersey Bar Association will 
hold its next meeting at Atlantic City, 
on June 17 and 18, 1910. 


New York. 


Supreme Court Justice Blanchard has 
approved papers incorporating the Wash- 
ington Heights Bar Association. The 
association has 106 members. Its presi- 
dent is John W. Goff, a justice of the 
supreme court, Florence H. Sullivan is 
first vice president, Edward D. O’Brien, 
second vice president, and the honorary 
vice presidents include Supreme Court 
Justices McAvoy and Davis and Munici- 
pal Court Justice Sinnott. 

Shut out from membership in the New 
York and Kings County Bar Associa- 
tions, the thirty-one women lawyers of 
Manhattan and the twenty of Brooklyn 
are taking steps to form a bar association 
of their own. 


Case and Comment 


North Carolina. 


The next meeting of the North Caro- 
lina Bar Association will be held at 
Wrightsville Beach, North Carolina, on 
June 28, 29, and 30, 1910. 


Ohic. 


John Marshall Smedes, of the execu- 
tive committee of the Ohio State Bar 
Association, charged with looking after 
Cincinnati’s interests, states that the pro- 
gram for the annual meeting of the law- 
yers, July 8, at Cedar Point, will be of 
unusual interest. Two subjects will be 
presented without any speaker, and 
thrown open for general discussion by 
all members of the Association, as fol- 
lows: “What legislation is needed in 
Ohio with reference to the liability of 
employers for personal injuries and com- 
pensation to injured employees,” and 
“Modern legislation, its volume and 
methods.” As these are vital questions 
touching both the lawyers and the gen- 
eral public, some interesting talks are 
expected. 

Senator W. Bailey will deliver the an- 
nual address. Judge John A. Shauck, of 
the supreme court, will deliver an address 
on the life and services of the late Judge 
J. O. Troupe, for many years chairman 
of the executive committee and former 
president, and who died since the meet- 
ing last July. “Should Judges be Elect- 
ed or Appointed” will be the subject of 
a debate between Judge West, formerly 
senator from Bellefonte. and Mr. F. B. 
James. The meeting will open with the 
annual address by Judge Burrows, a 
brother of United States Senator Bur- 
TrOWS. 


Pennsylvania. 


The next meeting of the Pennsylvania 
sar Association will be held at Cape 
May, New Jersey, June 28, 29, and 30, 
1910. 


Wisconsin. 


The next meeting of the Wisconsin 
Bar Association will be held at Milwau- 
kee, June 28 and 29, 1910. 












Boston University School of Law. 


Walter I. Badger, of the class of 1885, 
gave the third and last of his talks be- 
fore the entire student body. He spoke 
on the “Trial of Causes.” Mr. Badger’s 
talks, which have been mainly on the 
mistakes of the young lawyer, and par- 
ticularly his own experience in court 
work, have been extremely instructive 
and interesting to the students of the 
school. 

That more women are entering the 
field of the law each year is evidenced 
by the fact that there are now enrolled in 
the Boston University Law School ten 
future women lawyers. This is the lar- 
gest number of women that have been en- 
rolled in the school in any one year. For 
many years back it was an exceptional 
sight to see more than one young lady in 
each class. Now there are two in the 
senior class, five in the second-year class, 
and three in the entering class. 


Drake University. 


“Frank Oe6crtel, junior law student, 
Drake University,” says the Des Moines 
News, “is distinguished in more ways 
than one. He is the only blind student 
at the institution of learning, and one 
of the most advanced. Oertel is but 
twenty-two years of age, yet ranks with 
the brightest in the law classes. He is 
a graduate of the Iowa College for the 
Blind at Vinton, and attended the State 
University at. lowa City. ‘How do, you 
study ?’ he was asked. ‘I hear the others 
read and argue, and that’s the wav I 
Oertel’s home 
He is very popular 


learn the law.’ he replied. 
is in Keokuk, Iowa. 
in Drake.” 
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Harvard Law School. 


Ezra Ripley Thayer, of Boston, has 
been. selected successor of the late Pro- 
fessor James Barr Ames, as dean of the 
Harvard Law School and also as Dane 
professor of law. His appointment was 
confirmed at the meeting of the over- 
seers. The new dean is a member of 
the law firm of Storev, Thorndike, Pal- 
mer, & Thayer, and since his admission 
to the bar had been engaged in general 
practice. 


Jefferson School of Law. 


A. Floyd Byrd delivered a lecture on 
“Advocacy,” before the students of the 
Jefferson School of Law. Mr. Byrd has 
participated in a number of famous trials 
in eastern Kentucky and his lecture was 
attended not only by the students, but by 
many of the members of the Louisville 
bar. Judge Thomas R. Gordon, in charge 
of the department of torts, each year 
invites some leading member of the Ken- 
tucky bar to deliver a lecture on how 
cases in court should be conducted. 


University of Maine. 


The University of Maine College of 
Law has added this spring to its regular 
list of lecturers, Hon. E. H. Blake, of 
Bangor, an authority on admiralty law. 

Hon. H. M. Heath, of Augusta, lec- 
tured on cross-examination, and Hon. I. 
W. Dver. of Portland, has given a series 
of lectures on Federal procedure. 

Hon. L. C. Southard, LL.D.. of Bos- 
ton, has given his course on medico-legal 
relations, and General Charles Hamlin, 
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son of Vice President Hannibal Hamlin, 
has finished his lectures on bankruptcy. 
All these lectures have been of great ex- 
cellence, and have been delivered by mas- 
ters in their specialty. 

Chief Justice L. A. Emery, of the su- 
preme judicial court of the state, deliv- 
ered, during May, his course of lectures 
on probate law and practice, lectures that 
are always looked forward to with the 
greatest interest. 

The editorial board of the Maine Law 
Review, under the leadership of Mr. 
George R. Sweetser, editor-in-chief, and 
Mr. D. I. Gould, managing editor, can 
look back upon work well done. They 
hand over the work of the Maine Law 
Review to their successors just elected, 
Mr. Frank Fellows, Mr. H. B. Rand, and 
the other members of the board, in excel- 
lent condition. 


University of Minnesota. 


Mr. William Collins, ’91, has given up 
his private practice, and has been added 
to the force of instructors. 

Professor Willis has published two 
books during the year, which have been 
favorably received. His work on “Con- 
tracts” was recommended very highly, 
and his work on “Damages” was used by 
the students this spring. 


University of North Dakota. 


The College of Law of the University 
of North Dakota will be open for a sum- 
mer session, beginning June 20th and 
closing August 27th. A limited number 
of the regular courses will be offered. 

Andrew A. Bruce, dean of the College 
of Law, University of North Dakota, has 
contributed two interesting articles to 
periodical legal literature, one entitled 
“Conservation of Our Natural Resources 
and Natural Strength and Virility,’ ap- 
pearing in the University of Pennsyl- 
vania Law Review, Vol. 58, number 3, 
and one on the subject of the “Illinois 
Ten-Hour Labor Law for Women”’ in 
Michigan Law Review, Vol. 8, number 


1. 
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San Francisco Law School. 


The San Francisco Law School, al- 
though but a year old, has the greatest 
attendance of any evening school in the 
West. A large number of students have 
already registered for the fall term, and 
the indications are that the incoming first 
year class will be twice as large as that 
of a year ago. Several experienced in- 
structors will be added to the faculty 
with the beginning of the fall term. Rob- 
ert W. Harrison, former assistant dis- 
trict attorney of San Francisco, is presi- 
dent of the institution, and the dean is 
James A. Ballentine, who is connected 
with the Hastings College of Law, a de- 
partment of the University of California. 


University of Southern California Law School. 


The two debates, one with George 
Washington University and the other 
with Cornell University, both of which 
were held in Los Angeles, were a fea- 
ture of the school year. Never before 
has any debating team traveled so great 
a distance. The George Washington Uni- 
versity team was beaten in the debate 
on the “Direct Primary” question, but 
Cornell University won the debate on 
“The Commission Form of Government.” 


George Washington University. 


The friends and students of Dean Wil- 
liam R. Vance, of George Washington 
University Law School, tendered him a 
testimonial banquet, in honor of his serv- 
ices to the university and the legal pro- 
fession of the District of Columbia. 
Among the speakers were President 
Charles W. Needham, of George Wash- 
ington University, Justice John M. Har- 
lan, Levi Cooke, Henry P. Du Bois, and 
Dr. William R. Vance. Dean Vance has 
accepted a professorship at Yale Uni- 
versity, and at the close of the present 
term severs his connection with the local 
institution. 





Law of Mechanics’ Liens and Build- 
ing Contracts. By S. Bloom (Bancroft- 
Whitney Company, San Francisco, Cal.) 
Sheep or Buckram. $7.50. 

This work is designed and adapted for 
use in the Western states. It contains 
carefully prepared and annotated forms 
for contracts, notices, claims, complaints, 
etc., suitable for use in Arizona, Cali- 
fornia, Colorado, Hawaii, Idaho, Mon- 
tana, Nevada, New Mexico, North Da- 
kota, Oklahoma, Oregon, South Dakota, 
Texas, Utah, Washington, and Wyom- 
ing. 

The enormous amount of building and 
contract work now going on in the West 
has rendered a treatise, written in the 
light of Western conditions and citing 
Western laws and Western decisions, an 
imperative necessity. The citations of 
authorities under each heading are 
grouped by states. A table of correla- 
tive sections of the statutes of the differ- 
ent states is appended, and will be found 
useful for the purpose of comparison. 

The work deals not only with the sub- 
stantive law upon the subject, but with 
pleading and procedure. But the author, 
while treating his topic in a complete and 
exhaustive manner, has never lost sight 
of the practical nature of the subject. 
His statements are right to the point, and 
enable the lawyer, the builder, the con- 
tractor, the architect, or the property 
owner to solve his problem in short order. 


“Interstate Transportation.” By Harry 
Barnes. (Bobbs - Merrill Com- 
Indianapolis, Ind.) Buckram, 


a 


pany, 


This work is a systematic and scien- 
tific treatment of interstate transporta- 
tion under the interstate commerce act 
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and acts amendatory and supplement- 
ary thereto. Among the important sub- 
jects treated are: FederalRegulation; 
The Interstate Commerce Commission ; 
Rate Schedules; Rebates; Passenger 
Fares; Connecting Carriers; Pooling 
Contracts ; Carrier's Liability ; Employ- 
ers Liability; The Sherman Anti- 
Trust Law; Penalties and Forfeitures, 
etc. 

All the decisions and rulings of the 
Interstate Commerce Commission and 
the Federal courts, together with ap- 
peals to the Supreme Court, have been 
examined down to date. Citations are 
given to the Federal Reporter, C. C. A. 
Reports, U. S. Supreme Court Reports, 
and to the decisions of the Interstate 
Commerce Commission. The appen- 
dices of the book contain full reprints of 
all important statutes governing inter- 
state transportation, and the act to reg- 
ulate commerce is shown in all its sev- 
eral stages of development. The vol- 
ume also contains a complete Table of 
Cases and an Index. 

The lawyer who has not a first-hand 
knowledge of transportation conditions 
will welcome this book. Before taking 
up the practice of law, Mr. Barnes had 
about ten years of traffic and railroad 
experience, and he treats the subject 
from the practical, as well as from the 
legal, point of view. Combining these 
two elements, Barnes on Interstate 
Transportation is a distinct addition to 
the literature upon the subject, a book 
of exceeding great practical value to 
the lawyer. 

Black’s “Constitutional Law.” 
book Series) 3d ed. 


Willis on “Damages.” 


(Horn- 


3uckram, $3.75. 
1 vol. $3. 
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“Modern Law of Labor Unions.” By 


W. A. Martin. Buckram, $6. 

“Landlord and Tenant.” 
T. Tiffany. 2 vols. $13. 

“Tllinois Personal Injury Laws: A 
Trial Manual.”” By James A. Farmer, 
$4. 

Mill’s ‘“‘Annotated Statutes of Colo- 
rado."” New edition. By John H. Ga- 
briel. 2 vols. $15. Ready in July. 


““Index-Analysis of the 
Statutes, 1896-1909.” 


Kerr’s “‘Annotated Supplement to Kerr's 
Cyc. Codes of California.” $10. 


Recent Articles 


By Herbert 


New _ Jersey 
$5.35. 


Case and Comment 


Wurts’s “New Florida Digest.’ 

Pattison’s “Missouri Digest.”’ 
$7.50 

“Cross Reference Annual Series.” Be- 
ing a continuation or supplemental digest 
to Pepper & Lewis’s Digest of Pennsyl- 
vania Decisions, by George Wharton 
Pepper, William Draper Lewis, and 
Samuel Dreher Matlack. Vol. 3. Buck- 
ram, $10. 


“Analyzed Citations of Rhode Island 
Cases."". Showing where all Rhode Island 
cases have been cited in the Rhode Is- 
land Reports, and the exact point of each 
case cited. By Clarence F. Allen. $5. 


$15. 
Vol. 9. 


in Law Journals 


and Reviews 


Baldwin 
“Chief Justice Baldwin's Retirement 
from the Connecticut Supreme Court 
of Errors.”—22 Green Bag, 207. 
Bills and Notes 
“The Negotiable Instruments Law.”— 
27 Banking Law Journal, 220, 316. 
Brewer, David Josiah 
“Sketch of.”—16 Case and Comment, 
361. 
Carriers 
“Contract Limitations of the Common 
Carrier’s Liability."—8& Michigan 
Law Review, 531. 
Charities 
“Administration of Charities.’”—26 
Law Quarterly Review, 146. 
Conflict of Laws 
“The Renvoi Theory and the Applica- 
tion of Foreign Law, II.”—10 Co- 
lumbia Law Review, 327. 
“The Individual Liability of Stock- 
holders and the Conflict of Laws.”— 
10 Columbia Law Review, 283. 
Corporations 
“Corporation Liens on 
Michigan Law Review 
Courts 
“An Ironical Attack on the Doctrine 
of ‘Stare Decisis.’ ’’—22 Green Bag, 
220. 


Criminal Law 

“The Criminal Statistics of 1908.”— 
74 Justice of the Peace, 194. 

“The Third Degree.”—16 Case and 
Comment, 370. 

“Motor Car Drivers and Previous 
Convictions.”—74 Justice of the 
Peace, 158. 

Currency 

“Credits and Currency for an Emer- 

gency.”—27 Banking Law Journal, 
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Deeds 
“The Place of Writing in Conveyan- 
cing and Contract.”—26 Law Quar- 
terly Review, 113. 
Divorce 
“A Summary of the Divorce Situa- 
tion in England.”—22 Green Bag, 
209. 
Equitable Conversion 
“Equitable Conversion in Pennsyl- 
vania.”"—58 University of Pennsyl- 
vania Law Review, 455. 
Equity 
“Equity Jurisdiction over the Person 
and Property of Incompetent Per- 
sons.”—16 Virginia Law Register, 

























Evidence 
“The Confession of an Accomplice In- 
volving the Guilt of His Fellow 
Prisoner.” —74 Justice of the Peace, 
170, 183. 
“Privileged Communications to Attor- 
neys.”—21 Bench and Bar, 13. 
Inns of Court 
“The Exclusion of Attorneys from the 
Inns of Court.”—26 Law Quarter- 
ly Review, 137. 
Intoxicating Liquors 
“Beer Dealers’ Retail Off-Licenses.””— 
74 Justice of the Peace, 158. 
Libel 
“Is Dictation to a Stenographer a Pub- 
lication in the Law of Libel?’—70 
Central Law Journal, 277. 
Lurton 
“Horace Harmon Lurton.”—58 Uni- 
versity of Pennsylvania Law Re- 
view, 495. 


Mortgage 
“Assumption of Liability by Mort- 
gagors Transferee.’—20 Madras 


Law Journal, 53. 
Parent and Child 
“A Critical Note on the Adoption of a 
Married 


Person as Affecting the 
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One of the prime dangers of civilization 
has always been its tendency to cause the loss 
of the virile fighting virtues, of the fightin 
hen men get too comfortable “a 
lead too luxurious lives there is always dan- 
ger lest the softness eat like an acid into 


In his lecture before the University of Berlin, May 12, 1910. 
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Status of His Children Born before 
Adoption.”—20 Madras Law Jour- 
nal, 62. 

Pensions 

“Old Age Pensions.”—16 Case and 
Comment, 364. 
Poor and Poor Laws 
“Boards of Guardians and Their Fu- 
ture.” —74 Justice of the Peace, 193. 
Taxes 
“A Review of Authorities upon the 
Constitutionality of the Federal Cor- 
poration Tax Statute.’”—70 Central 
Law Journal, 259. 
Torts 
“On Negligence and Deceit in the Law 
of Torts.”—26 Law Quarterly Re- 
view, 159. 
Waters 
“Extent of Public Trust in Land under 
Navigable Water.’—16 Case and 
Comment, 367. 
Wills 
“The Vesting and Devesting of Rights 
under a Will in Roman-Dutch Law.” 
—26 Law Quarterly Review, 126. 
Witnesses 
“The Art of Cross-Examination.’”’—46 
Canada Law Journal, 233. 


noted members of the bar or individuals 
who have received mention. 

To those who keep a file of CASE AND 
CoMMENT, or are accustomed to have the 
year’s copies bound, it will be found to be 
a great convenience, rendering a large 
amount of valuable information readily 
accessible. 


fiber. -- Ex-President 


uaint and Cunous 


We shall esteem it a favor if our readers will send us any odd or amusing incidents 


of a legal nature that may come to their attention. 





Boswell’s Johnson.—In Boswell v. John- 
son, 5 Ga. App. 251, 252, Powell, J., said: 
“This is not, as the title of the case might 
suggest, an action by Dr. Johnson against 
his friend Boswell, for any failure of 
the latter to include all the sayings and 
doings, witticisms (good, bad, and in- 
different, real or imaginary), and divers 
eccentricities of the former, in the fa- 
mous biography, nor yet an action by the 
faithful Boswell against the learned doc- 
tor for services in his behalf, but is a 
prosaic affair between horse-dealer John- 
son and mechanic Boswell as to the pur- 
chase price of two mules.” 


The Law’s Delay.—In the two villages 
of Luceran and Lancoque, in the Alps 
Maritimes, France, a public holiday was 
kept, to celebrate the end of a great law- 
suit which had kept the two villages di- 
vided since November 14, 1462. The 
question of dispute was the possession 
of a piece of land at Lova, which each 
village claimed. The court at Nice defi- 
nitely settled the matter by dividing the 
land equally between the villages. The 
total cost of the lawsuit during the 444 
years of its continuance amounts to 
£30,000, while the value of the land in 
dispute was about £100. The law papers 
which had accumulated were docketed in 
1,856 parcels, which weighed 16 tons, and 
were stored in a large disused church.— 
Lancaster Law Review. 


The Law of the Case—It appears in 
King v. Hopkins, 57 N. H. 337, that 
John Dudley, a trader, who, in 1796, held 
the position of associate justice of the 
New Hampshire supreme court of judi- 
cature, delivered the following unique 
charge to the jury: “You have heard, 
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gentlemen of the jury, what has been 
said in this case by the lawyers,—the ras- 
cals. But, no, I will not abuse them. It 
is their business to make a good case 
for their clients. They are paid for it, 
and they have done in this case well 
enough. But you and I, gentlemen, have 
something else to consider. They talk of 
law. Why, gentlemen, it is not law that 
we want, but justice. They would gov- 
ern us by the common law of England. 
Trust me, gentlemen, common sense is a 
much safer guide for us,—the common 
sense of Raymond, Epping, Exeter, and 
the other towns which have sent us here 
to try this case between two of our 
neighbors. A clear head and an honest 
heart are worth more than all the law of 
the lawyers. There was one good thing 
said at the bar. It was from Shakes- 
peare, an English player, I believe. No 
matter; it is good enough almost to be 
in the Bible. It is this: ‘Be just, and 
fear not.’ That, gentlemen, is law enough 
in this case, and law enough in any 
case. ‘Be just, and fear not.’ It is our 
business to do justice between the par- 
ties. Not by any quirk of the law out 
of Coke or Blackstone, books that I nev- 
er read, and never will, but by common- 
sense and common honesty, as between 
man and man. That is our business, and 
the curse of God is upon us if we ne- 
elect, or evade, or turn from it. -And 
now, Mr. Sheriff, take out the jury; and 
you, Mr. Foreman, do not keep us wait- 
ing with idle talk, of which there has 
been too much already, about matters 
which have nothing to do with the case. 
Give us an honest verdict. of which, as 
plain, commonsense men, you need not 
be ashamed.” 








Quaint and Curious 


A Pledge in Contract Form.—The party 
of the.second part, who had been in the 
habit of imbibing too freely, promised his 
wife to be good in the following form and 
manner : 

THIS INDENTURE, made between 
Jane Doe, party of the first part, and 
John Doe, party of the second part, 

WITNESSETH: 

That per upon the party of the second 
part has used intoxicating liquors, and 
whereas, is now doing all that he can to 
prevent continuance of intoxicating liq- 
uors, and whereas, it may interfere with 
the business generally of the party of the 
second part, to not enter saloons, hotels, 
or restaurants where liquors are sold, 
that the party of the second part reserves 
all right to enter hotels, saloons, or res- 
taurants where liquors are sold, in his 
general way of doing business. 

IT IS FURTHER CONCEDED by 
the party of the second part, that the 
party of the second part shall not indulge 
in the use of liquors in any form, neither 
malt, spirits, or wine, but reserves the 
rights at any time to take cigars or to- 
bacco in any of the above-mentioned 
places. 

NOW, to her, for and in consideration 
of the above, — , the party of the 
second part reserves the right agreed 
upon in this agreement, and that he shall 
at all times be the agent of the party of 
the second part, of all the land deeded to 
the party of the first part. 

A personal service of this contract 
and agreement, or copy thereof, shall be 
excepted by the party of the second part. 

Should he come home to the party of 
the first part, or to their home where they 
now reside, in an intoxicated condition, 
he shall waive his rights in and above all 
precedence, and shall retire at once, with- 
out legal authority or force. 

A personal service of this agreement 
shall be construed, if the party of the 
second part shall come home to the place 
and abode of the party of the first part 
in an known intoxicated condition. 

NOW, the essence of this agreement 
is that the party of the second part shall 
discontinue the use of all intoxicating 
liquors. 

The above shall be construed, that it 
must be known to others than the party of 
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the first part, otherwise this agreement 
could be misconstrued. 

IN WITNESS WHEREOF we have 
hereunto set our hands and seals, this 
— day of ———, 1909. 


May a Wife Chew Tobacco ?2—Whether 
the fact that a wife is addicted to the 
habit of chewing tobacco is cruel treat- 
ment of the husband, within the mean- 
ing of the statute, is a question that will 
be interpreted by Judge Joseph G. Lefler 
when a divorce case recently instituted 
in the Indiana circuit court is called. The 
parties have been married twenty-eight 
years, and the husband says he can no 
longer stand his wife’s habit of chewing. 

What Can He Say 2>—While engaged in 
the trial of the $300,000 damage suit of 
the Goodwin Manufacturing Company 
against the Edison Phonograph Works, 
former Attorney General Robert H. Mc- 
Carter thrust one hand into his pocket, 
and stopped suddenly in his argument, 
as he drew forth two or three letters. 
For a moment those in the court room 
thought that he was suffering from some 
sort of an attack. He had stopped so 
suddenly in his remarks that there seemed 
to be no other explanation. After gaz- 
ing ruefully at the letters for a few mo- 
ments, the former Attorney General of- 
fered the following brief explanation, 
which thrilled the court room; “My wife 
gave me these letters to post this morn- 
ing.” 

Dog is “ Perishable Property.” — Deciding 
that a dog is “perishable property” un- 
der the law, District Court Judge Inger- 
soll ordered the immediate sale of a val- 
uable setter dog, seized by court bailiffs 
to satisfy a judgment in an action in 
which the plaintiff alleged that the de- 
fendant secured diamonds from him re- 
cently, but that the check given in pay- 
ment was stopped before he could col- 
lect. The plaintiff recovered judgment, 
and the dog was seized in a kennel where 
it had been left by its owner during his 
absence from the citv. Lawyers for the 
judgment creditor then made the novel 
claim that the dog was “perishable prop- 
erty,” and asked that it be sold at once 
to satisfy the claim, and this contention 
was allowed by the court. 
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A Floating Court—Governor Walter E. 
Clark, of Alaska, has arranged for the 
most novel court of justice in the world, 

a floating court. Treasury officials 
have promised him to put a revenue cut- 
ter at the service of one of the judges 
of Alaska this summer. The judge will, 
with the cutter, visit 2,000 miles of Alas- 
ka shore, stopping at points where there 
are no judges and no courts to adminis- 
ter the laws of this country. Often in the 
summer Alaska’s coast line is dotted with 
salmon canneries, transient in character, 
and many acts of lawlessness occur at 
these places. The judge who will make 
the trip will have with him a deputy mar- 
shal, an assistant United States attorney, 
and grand and petit juries. 

Public Policy—In Breeden v. Frank- 
fort Marine Accident & Plate Glass In- 
surance Company, 220 Mo. 327, 19 S. 
W. 576, Judge Lamm discusses this ques- 
tion in the following entertaining man- 
ner: “Speaking of public policy, the 
student of history speedily learns that 
to-day it is one thing and to-morrow 
another. Speaking of it judicially, it has 
the same weather-vane peculiarity, as the 
prving mind will discover. As pointed 
out in the cases cited from Maryland 
(American Casualty Co.’s Case, 82 Md. 
574) and New Jersey (Trenton Passen- 
ger R. Co.’s Case, 60 N. J. L. 246), pub- 
lic policy in relation to trades, manufac- 
turing, the duty and liability of carriers 
and employers, has constantly varied to 
keep pace with the growth and devel- 
opment of such occupations and_busi- 
nesses. I myself, in the fervor of inter- 
pretation, once (by way of metaphor) 
characterized public policy as the ‘hand- 
maiden of sound judicial exposition.’ 
Hale v. Stimson, 198 Mo. 165, 95 S. W. 
885. And a very shrewd old English 
judge (Burrough, J., in Richardson v. 
Mellish, 2 Bing. Com. Pl. 252) long since 
characterized it as an ‘unruly horse’ like- 
ly to lead one from the sound law, and 
‘never argued at all but when other points 
fail. My Brother Gantt brought these 
two metaphors on the carpet in State ex 
rel. Scott v. Dirckx, 211 Mo. 111 
S. W. 1, seated them there vis-a-vis, and 
left them to confront each other for all 
time.” 


579, 
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Judicial Amenities—An amusing instance 
of criticism and counter criticism between 
appellate and trial courts is to be found 
in Wenger v. Barnhart, 55 Pa. St. 500, 
in which two reversals, upon a first and 
a second trial, are reported. The su- 
preme court, by Agnew, J., began its 
first opinion by saying: We think that 
the effect of the charge was to mislead 
the jury on the vital point of the case. 
Taken singly, perhaps no part of the 
charge can be said to be clearly errone- 
ous. Thereupon, the trial judge, on com- 
ing to charge the jury a second time, re- 
marked that after reading the opinion 
of the supreme court he experienced 
some difficulty in determining how to 
charge the jury a second time, as he was 
unable to discover anything to omit or 
change in the former charge, to meet 
the criticism of the court of review. The 
error, said he, was not in the parts, but 
in the whole; the parts were sound, but 
the whole defective ——the maxim, Falsus 
in uno, falsus in omnibus, did not apply, 
but rather this—Falsum in nullo, falsum 
in omnibus; not clearly wrong in any 
particular, but wrong altogether. 

“We will not step out of our way,’ 
said Judge Agnew, again speaking for 
the court in beginning the second opin- 
ion for reversal, and with great dignity, 
“to notice the moods of judges in the 
lower courts when they make the rever- 
sal of their judgments a personal affair, 
and lose their temper, and it is unneces- 
sary to vindicate our unanimous opin- 
ions. 

Another instance of judicial pleasantry 
occurs in Roberts v. Meighan, 74 Minn. 
where Canty, J., refused to concur 
in the judgment of the court, and began 
by saying: “For the reasons stated in 
the foregoing opinion [that of the ma- 
jority] I dissent.” 


--*> 
Zf3. 


No Closed Season.—“ The people of this 


state,” observed Chief Justice Richard- 
son, in Petingill v. Rideout, 6 N. H. 454, 
“want no additional stimulants to prose- 
cute offenders. Rogues are almost the 
only game our people have to pursue, and 
they are by no means backward in the 
chase.” 








Chicago's Energetic State’s Attorney 


John E. W. Wayman, the state’s at- 
torney of Cook county, Illinois, is a man 
of positive conviction and great initiative. 
The work which he has performed in this 
office has attracted 
to him state-wide 
attention, and gives 
promise of bring- 
ing him yet more | 
prominently before | 
the people. 


When 


he came 
into office seven- 
teen months ago 


there were pending 
about 1,600 cases 
in the criminal 
court. This num- 
ber has now been 
reduced to about 
800, although 3,151 
indictments were 
returned during the 
first year of his ad- 
ministration. 
enty-five per cent 
of the cases tried in 
1909 resulted in 
conviction. Hehas ! 
waged a relentless 
warfare against 
graft, notably in the Madden and Mc- 
Cann Cases. 

Mr. Wayman was born at Glen Easton, 
West Virginia, on September 16, 1872. 
At eighteen years of age he was a far- 
mer’s boy, with an ambition to go to col- 
lege. He did so, graduating at Bethany 
College in 1894. He had a civil engi- 
neer’s training, but he wanted to become 
a lawver. He came to Chicago, and en- 
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tered the employment of Spaulding & 


Merrick. In the meantime he studied law 


at night, and was admitted to the bar in 


1898. Shortly thereafter he entered upon 
the duties of his 
profession, and 
soon won recogni- 
tion as an able and 


learned advocate. 
He enjoyed a wide 
general _ practice, 
and was unusually 
successful in the 
defense of criminal 
cases. He is an 


eloquent and vig- 
orous speaker, and 
has made many po- 
litical addresses. 
He was elected 
state’s attorney in 
1908. 

Although a very 
busy man Mr. 
Wayman indulges 
in two scholastic 
hobbies. He a 
thorough Greek 
and Shakespearean 
scholar, and has 
frequently lectured 
upon the great dramatist. 


is 


Mrs. Clara Shortridge Foltz, of the 
Los Angeles county bar, has been ap- 
pointed a deputy district attorney under 
District Attorney John D. Fredericks. It 
is said that she is the first woman to hold 
a position of this kind in the United 
States. 
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New York’s Attorney General 


The regu- 
lation of the 
milk business 
by the state 
will strike 
most people 
as a_ novel 
idea. State 
regulation of 
public service 
corporations 
is now a well- 
settled policy, 
but the milk 
business 
stands on a 
separate footing. The milk dealer owes 
nothing to the state. He does not oper- 
ate under a franchise. Why should he 
be placed under state supervision or reg- 
ulation any more than dealers in other 
commodities? Attorney General O’Mal- 
ley answers this question by saying that 
he handles one of the common necessi- 
ties of life, and that in New York city a 
monopoly has been created which op- 
presses the consumer on the one hand 
and the producer on the other. He con- 
tends that the state must regulate milk 
prices, and states that, if a satisfactory 
method of regulating the prices of such 
articles of necessity as milk is not 
brought forward, a demand will be made 
for legislative authority to permit the 
state or municipalities to undertake the 
distribution of such articles among their 
citizens. He suggests the appointment 
of a legislative committee or commission 
by the governor, to investigate the legal, 
economic, and practical questions in- 
volved in the framing of a bill to regu- 
late the prices and profits made by cor- 
porations dealing in articles of common 
necessity, such as milk, and make a re- 
port to the next legislature, with recom- 
mendations on the general subject. 

Edward R. O’Mallev, attorney general 
of the state of New York, was born near 
Medina, Orleans county, New York, in 
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1863. From 1884 to 1889 he devoted his 
time to attending school and teaching 
during the winter months, and in this 
manner he was able to prepare himself 
for college. He finished his preliminary 
education in the Medina Free Academy, 
and entered Cornell College of Law in 
September, 1889, from which he was 
graduated in 1891. In 1892 he opened 
offices in Buffalo for private practice. In 
1895, Mr. O’Malley became city attorney 
of Buffalo. During the four years which 
he served in the corporation counsel’s 
office, he gained a broad experience in all 
questions affecting municipalities. On 
January 1, 1901, he entered the assembly 
as representative of the second district 
of Erie county, where he served two 
years. Mr. O’Malley’s record in the as- 
sembly was of a very high order. He 
was nominated for attorney general in 
1908 on the Republican ticket, and was 
elected by a plurality of 144,000. Since 
January 1, 1909, Mr. O’ Malley has been 
giving his time entirely to the duties of 
his office, and has shown himself to be 
an energetic and capable public servant. 


Captain Frank B. Pratt, a distinguished 
member of the Mississippi bar, died April 
19th, 1910, on his birthday; having been 
born in Worcester, Massachusetts, April 
19, 1832. He went to Canton, Missis- 
sippi, in 1866, and had practised his pro- 
fession in that city until a month preced- 
ing his last illness. He was widely 
known through central Mississippi as an 
able lawyer and cultured gentleman of 
the old school. 


Judge Edward Blount Talbot, the nes- 
tor of the Iberville Louisiana bar, died 
recently at his home near Plaquemine. 
Judge Talbot was a deep student, and 
possessed a fine legal mind. Few ex- 
celled him in the knowledge of the civil 
law of his state. In 1880 he was elected 
district attorney, and four years later dis- 
trict judge, and each succeeding term he 
was re-elected judge, until he resigned a 
few years since to resume the practice 
of law. 





Judges and Lawyers 


Oklahoma’s Attorney General 


For several 
years immedi- 
ately prior 
to statehood, 
Charles West 
was engaged 
in the practice 
of law at Enid, 
Oklahoma, and 
on November 
16th, 1907, en- 
tered upon the 
duties of the 
office of attor- 
ney general for 

HON. CHARLES WEST the new state, 
and his field of activity has been one of 
incessant legal warfare, in meeting the 
assaults made upon the Constitution and 
laws of the state by the combined action 
of public service corporations. As chief 
law officer of the new state, his duties, in 
advising and representing the several 
executive and administrative officers of 
the state in all matters incident to the 
foundation of a new state government, 
have been very arduous, but he has dis- 
charged them in a most able and con- 
scientious manner. 

Mr. West was born on March 16th, 
1872, at Savannah, Georgia. When 
seventeen years of age he entered Johns 
Hopkins University, where he took the 
three years academic course in two years. 
After his graduation he did post-grad- 
uate work at the Hopkins, and taught 
for a term at the Baltimore City College. 
At the age of twenty-one, he went to 
Europe, where he studied for a year at 
Leipsic, and in 1894 returned to America 
and went west, locating at Kingfisher, 
Oklahoma territory, where he took up the 
study of law. 

Mr. West has always participated ac- 
tively in the affairs of the National Guard 
of Oklahoma. He was made major, and 
afterwards lieutenant-colonel, which posi- 
tion he still holds. He participated in the 
Spanish-American War, as a member of 
the Oklahoma regiment. 


Minnesota’s Attorney General 


The _ state 
of Minnesota 
is delighted 
to honor its 
native sons 
wherever 
they are 
found to be 
worthy, and 
the present 
incumbent of 
the office of 
attorney gen- 
eral fills the 
bill in both 
regards. His 
legal work has been, 
done in Minnesota, and his training has 
been obtained in the local courts, al- 
though extensive practice in the Federal 
courts has given him a broad grasp of 
the relation of state enactments to the 
Federal laws. 

George T. Simpson was born in Wi- 
nona, Minnesota, in 1867. His early life 
was spent in that city. He attended the 
University of Wisconsin, and was gradu- 
ated from the academic department in 
1890. After completing his general edu- 
cation he returned to the university for 
a course of law. He began his practice 
in his home city of Winona. His tal- 
ents were recognized in 1897 by his elec- 
tion as city attorney, a position which he 
filled acceptably to all the city authori- 
ties. 

In 1900 he was elected county attorney 
of Winona county, in which capacity he 
served two terms. When Attorney Gen- 
eral Young began looking for young 
men to help him in his work against the 
trusts, his attention was called to the 
county attorney for Winona county, and 
the result was an offer to Mr. Simpson 
to assume the larger duties of assistant 
attorney general. The position was ac- 
cepted in 1905, and he remained assist- 
ant attorney general until his election to 
succeed his chief in 1909. During his 
term as assistant attorney general, Mr. 
Simpson attracted the attention of the 
lawyers of the state, by his handling 
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to a great extent, 
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of the state’s case in the fight against the 
wide-open tax amendment, by which the 
state gained the right to tax the iron 
mines in the northern part of the state 
at their true valuation. 

Mr. Simpson personally is pleasant, 
unassuming, and visitors to his office are 
always welcomed with a smile that has 
won friends for him by the thousands. 


Chief Justice Whitfield, of the supreme 
court of Mississippi, tendered his resig- 
nation to the governor as justice of the 
court, and was immediately appointed as 
one of the two commissioners of the 
court provided for by the legislature. 
After the resignation of Judge Whitfield, 
the entire senate went to the governor's 
office in a body, and requested the ap- 
pointment of Senator W. D. Anderson. 
of Tupelo, as Judge Whitfield’s succes- 
sor. The governor thereupon immediate- 
ly appointed Senator Anderson to the 
bench. The governor also appointed 
Frank A. McLain, of Gloster, Amity 
County, as the other commissioner of the 
court, and his appointment was confirmed 
by the senate, without delay. Mr. Mc- 
Lain was a member of Congress frorn his 
district for many years. 


Benjamin Drake Magruder, formerly 
judge of the supreme court of Illinois, 
.died recently at Chicago. He was seven- 
tv-two years old, and had lived in that 
city nearly fifty years. Mr. Magruder 
was one of the most influential members 
of the Illinois bar. He was born in 
Jefferson county, Mississippi, was gradu- 
ated from Yale in 1856, and in 1861 went 
to Chicago. From 1868 to 1885 he 
served as master in chancery. In 1885 
he was elected to the supreme bench, and 
in 1902 was elected chief judge of the 
court, serving one term. In 1906 Yale 
conferred on him the honorary degree 


of LL.D. 


George W. Brandt, of the law firm of 
Brandt & Hoffman, died at his home in 
Chicago at the age of sixty-eight years. 
He was the author of “Brandt on Surety- 
ship.” Early in his career as a lawyer, 
he became surety for a relative, and was 
obliged to pay the debt. This episode in- 
terested him in the law of suretyship, 
and, perceiving the absence of a text- 
book on the subject, he wrote one which 
was published, and which still is con- 
sidered the most comprehensive work on 
that branch of the law. 


Hon. Edward Theodore Bartlett, of 
New York, associate justice of the court 
of appeals, died suddenly of heart disease 
at Albany. Ancestors on both sides were 
signers of the Declaration of Independ- 
ence. He was graduated from Union 
College, and became a lawyer, practis- 
ing in his home town and in Syracuse, 
and coming to the New York City Bar 
Association in 1868. He was closely as- 
sociated in practice with the leading law- 
yers of that time, and was prominent 
in the association’s fight under the Tweed 
régimé, for the purity of the judiciary, 
Governor Hughes, who had been a warm 
personal friend of Judge Bartlett for 
years, paid him this tribute: “For over 
sixteen years he has served the state in 
its court of last resort with conspicuous 
ability and fidelity, and has enjoyed gen- 
eral esteem and confidence.” 


Hon. Romulus Z. Linney died sudden- 
ly in his office in Taylorsville, North Car- 
olina, at the age of seventy-nine. He 
was the possessor of the orator’s gift in 
no small degree. He had imagination, 
and a high degree of such culture as is 
most useful to a jury lawyer. In all 
that section of country, when Mr. Linney 
was in his prime, seldom was a man tried 
for murder, but he numbered Mr. Lin- 
ney in his array of counsel. He was one 
of the state’s most picturesque figures, 
and his epigramatic phrases were widely 
quoted. He served several terms in the 
general assembly and two terms in Con- 
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The Humorous Side 


If a laughable story comes your way, send it to Case and Comment, 
and we will pass the laugh along. 





His Excuse—A Virginia attorney who 
held for collection a note given by a negro 
received from the debtor the following 
explanation of his delinquency: “Owing 
to the unsettled candescent inclemency of 
the weather and to the defalcation of the 
operation of the sawmill, my inability to 
meet my money demands has proved 
faultless.” 


Opinion Evidence.—Some time ago a 
dairyman of St. Paul was being prose- 
cuted for the offense of selling a diseased 
cow, to be used for food. The butcher 
who had slaughtered the animal was 
called as a witness, and, after answering 
several other questions, this was put: 
“Now, Mr. M. do you consider that this 
cow was in such a condition that her 
flesh was fit for human consumption ?” 
“No,” was the reply, “but she vas all 
right for sausages yet.” 


The Judge Knew.—Prospective Jury- 
man—lIf you blease, your honor, I vould 
like to be oxcused, because I do not un- 
derstand goot English. 

Judge Knox—Oh! that’s all right. 
You won't hear any good English here. 


Sure Proof —Two young lawyers, mem- 
bers of the bar but a few weeks, had 
grown rather obstreperous in the office 
of one of the court clerks, says Success. 

“Here, you get out of here,” said the 
clerk. 

“We don’t have to,” the more talka- 
tive one promptly answered. “We've 
got a right in here; we’re lawvers.” 

“Ah, go on,” the clerk replied, “you 
are nothing of the kind.” 

“Sure we are,” the spokesman re- 


joined. Then, turning to his comrade, he 
commanded, “Buck, go over and get your 


sign.” 


Loss of Jurisdiction— Justice Brewer 
related that a justice of the peace owned a 
farm in Kansas that bordered on Mis- 
souri. One day the justice was sitting on 
a fence built directly on the state line, 
superintending some work his son and 
a farm hand were doing. The son and 
his companion engaged in a dispute 
which ended in a fist fight. The justice 
of the peace, Justice Brewer would ex- 
plain, watched the encounter for a few 
minutes, and then shouted in a loud 
voice : 

“Gentlemen, in the name of the law 
of the state of Kansas and by virtue of 
my authority, I command you to desist.” 

“Just then the rail broke,’ continued 
Justice Brewer, “and the justice of the 
peace landed in Missouri. Arising to 
his feet, he exclaimed: 

“Give him h—, son; I have lost my 
jurisdiction.” 


Drawing the Color Line—'Yes, I was 
fined $500 for putting coloring matter in 
artificial butter.” “Well, didn’t you de- 
serve it?’ “Perhaps. But what made 
me mad was that the judge who imposed 
the fine had dyed whiskers.’”’—Cleveland 
Leader. 


Law and the Lady.— Former Judge 
Beasley, one of the counsel of the Pub- 
lic Service Railway Company, in sum- 
ming up a case before the jury the other 
day, told the following.story to show the 
unreasonableness of a woman, says the 
Newark Star. 
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“Pat Finnigan had been summoned to 
jury duty. Coming down stairs one 
morning, dressed in his Sunday clothes, 
his wife looked at him and said: 

““Where are you going, Pat?’ 

“He replied: ‘I’m going to coort.’ 

‘“*H’m’ said the wife, and Pat stalked 
out. Next morning Pat came down stairs 
all shaven and shorn, with the same suit 
of clothes on. 

“*And where are ye 
said the wife. 

**Sure, [’'m going to coort.’ 

““*Ye are, are ye?’ 

“Pat went out and slammed the door. 
The third morning Pat came in and sat 
down to the breakfast table with the 
same suit of clothes on; and greeted his 
wife, who said: 

“And where are ye going this morn- 
ing, Pat?’ 

“*T’m going to coort.’ 

“The wife laid her hands upon a roll- 
ing pin, stood before the door and said: 

“*Ye’re going ‘to coort, are ye?’ 

"Vis, said: Pat. 

‘*No, ve’re not. If there’s any coort- 
ing to be done it will be done right here. 
Go up stairs and take off thim clothes.’ ” 


going to-day?’ 


A Mensa et Thoro.—Lawyer—“Am I 
to understand that your wife left your 
bed and board?” 

Uncle Ephraim—‘‘Not ’xactly, boss. 
She dun tuk mah bed an’ bo’d along with 
her.”—Puck. 


Only an Experiment.—Lawyer— ‘Was 
this agreement you say you had with the 
defendant a tentative agreement ?” 


Witness—“‘Law, no, sir. It was only 
what you might call a tryin’ of it, sir.”— 
Baltimore American. 


His Choice.— Judge—‘*You are privi- 
leged to challenge any member of the 
jury now being impaneled.” 

“Well, then, ver honor, Oi'll foight the 
shmall mon wid wan eye, in the corner, 
there fernist vez.’”-—Metropolitan Maga- 
zine. 


Will Go the Limit—Representative Nye 
of Minnesota has much of the wit of his 
lamented brother, Bill Nye. Himself a 


Case and Comment 


lawyer, Representative Nye said at a 
lawyers’ banquet in Minneapolis: 

“Lawyers have grand reputations for 
energy and perseverance. A lad said to 
his father one day: 

“*Father, do lawyers tell the truth? 

“*Yes, my boy,’ the father answered. 
‘Lawyers will do anything to win a 
case.”” 


Lucid Intervals—An Irishman over the 
age of fourscore and ten, who by strict 
economy had accumulated a modest for- 
tune, and was about to die, called in the 
parish priest and the family lawyer, ‘to 
make his last will and testament. The 
preliminaries of the will having been con- 
cluded, it became necessary to inquire 
about the debts owing to the estate. 
“Now, then,” said the lawyer, “state ex- 
plicitly the amount owed you by your 
friends.” “Timothy Brown,” replied the 
old man, “owes me £50, Jim Casey owes 
me £37, and—” “Good! Good!” ejacu- 
lated the prospective widow, “rational to 
the last!” “Luke Brown owes me £40,” 
resumed the old man. “Rational to the 
last!” put in the eager old lady again. 
“To Michael Levy I owe £200.” “Ah!” 
exclaimed the old lady, “hear him rave!” 


Definition of Per Curiam.—Hon. J. H. 
Arrington appealed a case from the cir- 
cuit court of Lawrence county, Missis- 
sippi, to the supreme court, and confi- 
dently expected a reversal. It was af- 
firmed, and when the mandate arrived 
it had indorsed upon it merely the words : 
“Per Curiam-Affirmed.” 

“John” he was asked, “What does ‘Per 
Curiam’ mean?” “Well,” he said, “I 
have examined my words and phrases, 
law dictionaries, encyclopzdias, etc., and 
the best that I can make out of it is that 
they mean that the lawyer who appealed 
this case is a ———— fool.” 


Considerate.— Magistrate (to prison 
er )—“If you were there for no dishonest 
purposes, why were you in your stock- 
inged feet?” 

Prisoner—“I ’eard there was sickness 
in the family.”—Punch. 








